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Nortr.—“ Head notes are made by the Judges.” Benning J. Robison vs. Beall, 
26th Georgia Reports, 33. 

“Tt is not true that the Reporter puts the head notes to the cases.””, Lumpkin J. 
Denham vs. Holéman, 26th Georgia Reports, 190. ; 

The foregoing is true as to the cases in this volume and.36thiGeorgia Reports, in 
which Warner, C. J., and Walker, J. delivered the opinions, but not generally so 
as to those falling to Judge Harris, 

Section 4210 Code. ‘* No decision shall be delivered ore tenus; but the same shall 
be announced by a written synopsis of the points decided.” * * * * # # # 
This “ written synopsis” is generally used as the head note. 
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CASES 


ARGUED AND DETERMINED 


IN THE 


Supreme Court of the State of Georgia, 


AT MILLEDGEVILLE, 


DECEMBER TERM, 1867. 


Present—HIRAM WARNER, Chief Justice. 


IVERSON L. HARRIS 
DAWSON A. WALKER, \ Judges. 





SamuEL A, GREER, administrator of JAMES GREER, et al., 
plaintiffs in error, vs. GEORGE N. HENDERSON, defendant 
in error. 


Nore.—Judge Harris did not preside in this case. 


When a bill is filed on the Equity side of the Court for a partition of 
lands, and the facts alleged show that a Court of Equity can afford 
more adequate relief in the case made by the bill than a Court of Law, 
the jurisdiction will be retained, (that Court having first acquired 
jurisdiction, ) and a demurrer thereto will be overruled. 


Equity. Partition of lands. Demurrer. Decided by 
Judge CLARKE. Terrell Superior Court, June Term, 1867. 


William Henderson died in 1852, leaving real and per- 
sonal property worth about fifty thousand dollars. Since 
that, the realty has been cut off into Terrell county by a 
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change of the county lines. Before this change, John 7. 
Howard, then of Lee county, now of Early county, was 
appointed Administrator of Howard, qualified, and took 
upon himself the duties of his office. (The Court-House of 
Lee county was burnt in 1859, and the records were destroyed, 
and therefore no copy of the papers pertaining to the said 
administration can be produced.) 

Said Howard also in 1854 was appointed Guardian of 
Mahala Henderson, (now the wife of James W. Mayo,) and 
George N. Henderson, heirs of. said deceased, and from year : 
to year, as such guardian, managed said estate. The prop. 
erty, real and personal, so held by him as guardian, was 
worth about thirty-five thousand: dollars. The real estate 
was land lots Nos. 258, 259, 260, 241, and fractional parts 
of three other lots adjoining these, the numbers of which are 
unknown to the complainant, being eleven hundred and ten 
acres, more or less, in the 3d District of originally Lee, now f 
Terrell county. 

First, Howard gave off to James Henderson, the only 
other heir of said deceased, his proportion of said real estate, : 
and then kept, as guardian of the other two, the other lands : 
and the slaves together till about January, 1860. James W, I 
Mayo wishing a settlement with Howard as to Mrs. Mayo’s ( 
share of the estate, at November term, 1859,.of the Court of \, 
Ordinary of Terrell county, Howard, as such administrator, 
obtained an ex parte order to sell the lands of deceased... The 
only ground for the order expressed in it, was, “it appearing 
that it will be for the benefit of said estate.” Under this t 
order, but without advertisement. in terms of the law o 
otherwise, Howard sold the lands to Samuel Greer, of Ran- 
dolph county, Ga., and James Greer, of Terrell county, Ga. P 





| It is believed that the manner of selling was this: The lands sl 

| were bargained to the Greers, and, in order to prevent com- tt 

| petition, the land was offered at the Court-House door in] . 8 

f Albany, Dougherty county, Georgia, and knocked off to d 
B. O. Keaton, at sixteen dollars per acre, and then after the 

W 


i public sale Keaton yielded his bid, and without again expos- 
ing it to sale, the administrator conveyed said lands to the 
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Greers, at sixteen dollars per acre, making sixteen or seven- 
teen thousand dollars. James Greer took possession of said 
lands, lived on and cultivated them till he died in 1864, and 
since his death his widow has held and still holds the lands, 
taking the issues and profits, and claimjng them as belonging 
to her husband’s estate. 

At the same term of said Court of Ordinary, at Howard’s 
instance, another order was passed, reciting that James W. 
Henderson had taken land lot No. 253, and twenty-seven 
acres of No. 252, in the 3d District of Terrell county, as his 
distributive share of the land of William Henderson, and 
that Howard, as administrator, wished to make James W. 
Henderson a deed to the same, and ordering that Howard, as 
such administrator, might make the deed. 

This was long after James W. Henderson had taken pos- 
session of his share of the lands, and Howard had held the 


- balance as guardian for the other heirs, and not as the admin- 


istrator of deceased. 

‘Howard is insolvent, and has made no returns as such 
guardian. No title to Samuel and James Greer is on record, 
and the interest claimed by each is unknown to complainant; 
but Samuel Greer for himself, and as administrator of James 
Greer, controls all of the premises. John N. Henderson 
was ‘a minor till April, 1866. The defendants knew all 
these facts before they bought the lands. 

Upon this state of facts, John N. Henderson contends that 
said sale was fraudulent and void, and did not divest his 
title in said lands, and that he is entitled to one-half of the 
rents, issues and profits of the lands from the time the Greers 
took possession of them, which he supposes was $2,200.00 
per annum, and that the half of the lands belonging to him 
should be apportioned to him, and he put in possession. He 
therefore filed his bill against Howard, Louisa Greer and 


_ Samuel Greer, to accomplish that purpose. .He prayed also 


discovery from Samuel and Louisa Greer and general relief. 
To this bill a demurrer was filed. It averred that there 
was no equity in the bill, there was no such charge of fraud 
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as to give equity jurisdiction, and that the averments of the 
bill were too vague and uncertain. 

The Court overruled the demurrer and refused to dismiss 
the bill, and this is assigned as error. 


H. Morean, (by °W. A. Hawxrys and McKay,) for 


plaintiff in error. 
Wriaut & WARREN, for defendant in error. 


WARNER, C. J. 


The error assigned to the judgment of the Court below in 
this case, is in overruling the demurrer to the complainant’s 
bill. This is a bill filed for a partition of certain lands 
against the defendant, alleging a complicated state of facts, 
as well as fraud in the sale of the lands. The jurisdiction 
of Courts of Equity in cases of partition is a very ancient 
one. Story’s Com. on Equity, 599, sections 646, 647, 648, 
649. By the Revised Code, it is declared that Courts of 
Equity in this State have jurisdiction in cases of partition, 
whenever the remedy at law is insufficient, or peculiar cir- 
cumstances render the proceeding in equity more suitable and 
just. The Court will mould its decree in such cases to meet 
the general justice and equity of each person entitled—sec- 
tions 3127, 3129. In all cases of fraud, (except fraud in 
the execution of a will,) equity has concurrent jurisdiction 
with the courts of law. Revised Code, 3115. The facts 
alleged in the complainant’s bill, in our judgment, make a 
proper case for the exercise of the powers and jurisdiction of 
a Court of Equity, and that Court having first acquired 
a jurisdiction of the cause, the demurrer thereto was properly 
overruled. 

Let the judgment of the Court below be affirmed. 
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JoHN Dok, ex dem. of Wau. P. DEARMOND, et al., plaintiff 
in error, vs. RICHARD Rok, cas. ejector, and IsAac BRooK- 
ING, tenant, defendant in error. 

’ 

When D having the legal title to a lot of land, conveyed it to N, when B 
was in adverse possession thereof: Held, that although the deed from 
D to N was void, still the legal title to the land was in D, and that he 
might maintain an action of ejectment upon that legal title to recover 
the possession of the land. 


Kjectment. Tried before Judge CLARKE. Quitman Su- 
perior Court. November Term, 1866. 


This action was for lot number seventy-nine in the eighth 
district of originally Lee, now of said county, upon the sev- 
eral demises of Boswell Cook, William P. Dearmond and 
William P. Dearmond for the use of John R. M. Neal. 

On the trial plaintiff read in evidence the grant for said 
lot, from the State of Georgia to Boswell Cook, dated 5th 
November, 1831, and a copy deed from Boswell Cook to 
William P. Dearmond, conveying said lot, dated 26th Sep- 
tember, 1829, recorded June 8th, 1860. 

Plaintiff introduced as a witness JoHN M. GREEN, who 
testified that Isaac Brooking was in possession of said lot 
when the suit was brought, to-wit: 16th March, 1854, and 
had been in possession eight or nine years before that date ; 
that Brooking told him, in the Spring of 1852, that “he 
had no title to the lot and did not claim it as his own, but 
would give it up to the true owner when he came, that 
Neal’s title was a forgery, and he would not give it up to 
Neal,” that the cleared land was about seventy-five or eighty 
acres, and worth on an average three dollars per acre per 
annum for rent, from 16th March, 1854, to the time of this 
trial and Brooking exercised acts of ownership over said lot. 

Plaintiff then read the answers of NATHAN R. GILBERT 
to interrogatories, as follows: I know Neal and Brooking, 
but none of the other parties; and know the lot in dispute, 
-and have known it fifteen years or longer. Isaac Brooking 
is now (17th May, 1861), in possession of said lot, and went 
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into possession about 1845. I heard Brooking say he had 
no right or claim to the lot, and would give possession when 
the proper owner demanded it. I think this conversation 
was in 1850. John Scroggins was present. Brooking was 
in possession in 1854. There are about fifty or sixty acres 
of cleared land, I suppose, on the lot, and they are worth 
two dollars and a half per acre for rent per annum. 

Plaintiff next read the answers of W1LLIAM E. ATKINSON 
to interrogatories. He answered that he knew Brooking was 
a squatter or intruder on said lot, and had heard Brooking 
say that he had no title to the land. 

Plaintiff read the answers of Joun T. Scrogerns to inter- 
rogatories. He testified that he knew the lot in dispute, 
and for several years lived on the adjoining lot, that Brook- 
ing had uno title to said lot up to January, 1848. - Witness 
considered him a squatter or intruder. Witness made two 
unavailing trips in search of the drawer to buy the lot. 
It was understood by witness and Brooking, that if witness 
succeeded in getting the lot, Brooking was to have all of it 
lying North of the Holannee, and witness all on the South 
side. Brooking disclaimed having any title to it, etc. 

Here plaintiff rested his case. 

Defendant had plead former recovery and the Statute of 
Limitations. , 

Defendant read in evidence a deed from Wm. P. Dear- 
mond to John R. M. Neal for said lot, (drawn from Neal’s 
possession,) dated 29th August, 1850, and recorded 12th 
September, 1850. 

Defendant then read in evidence the original declaration, 
(in Jones’ Forms,) process, verdict and judgment in the case 
of John R. M. Neal vs. Isaac Brooking for said land, sued 
to October Term, 1850, of Randolph Superior Court, and 
verdict and judgment for the defendant in April, 1855. 

Defendant read the answers of IsAAc NEWELL, WILLIAM 
VY. Kerr and Joun Many to interrogatories, taken 29th 
October, 1858, who testified that they lived in Richmond 
county at the date of said deed, and long before and after, 
had held county offices therein, etc., were well acquainted in 
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Augusta and vicinity, and knew no such man in the county 
or elsewhere as Boswell Cook. 

Defendant offered in evidence the certificate of BENJAMIN 
F. Haut, Clerk of the Inferior Court of Richmond county, 
dated 5th September, 1858, which stated that he had exam- 
amined the Tax Digests of said county, (the originals of 
which were of file in his office,) from 1820 to 1827 inclusive, 
and that the name Boswell Cook does not appear on any of 
said books, 

So much of said certificate was read over the objection of 
plaintiff’s attorney. It was objected to as being irrelevant. 

Defendant closed. 

Plaintiff in rebuttal offered to read the answers of Jona- 
THAN C, FenTRESS, the foreman of the jury which tried the 
case of Neal vs. Brooking, the proceedings of which defend- 
ant had read in evidence. The Judge rejected said evidence 
as irrelevant. 

The questions and answers were as follows : 

INTERROGATORY: Please look on the annexed declaration 
and say whether or not the verdict thereon is signed by you, 
whether or not you were on the jury that tried the case and 
rendered the verdict thereon? If you were on said jury, 
state upon what grounds the verdict was rendered. State 
whether or not it was rendered upon the title being in the 
defendant, or for what reason it was given. 

AnswER: The verdict on the annexed declaration was 
signed by me as foreman of the jury. I was on the jury 
that tried the case and rendered the verdict thereon. The 
grounds was on the evidence of adverse possession and a 
charge of the Court upon the Statute of 8th Henry, making 
Neal’s title void. It was not upon the title being in the 
defendant. 

Plaintiff then proposed to prove by ArtHUR Hoop that 
he was counsel in said case of Neal vs. Brookings, was 
present at the trial, heard the evidence and charge of the 
Court, that one of the matters in issue was the adverse pos- 
session of Brooking at the time the deed was made by Dear- 
mond to Neal, that the Judge charged the jury that if they 











8 SUPREME COURT OF GEORGIA. 





Doe, ex dem., &c., vs. Roe, cas. ejector, &c. 





believed from the evidence that Brooking was in possession 
of the lot in dispute and claiming it as his own, at the date 
of the deed, then the deed from Dearmond to Neal was void, 
and the jury must find for the defendant. The Court re. 
fused to allow said testimony introduced, as he certifies, 
because of irrelevancy. 

Plaintiff then read in evidence an agreement of R. (, 
Carithers, defendant’s attorney, and A. Hood, plaintiff’s 
attorney, as to a motion for a new trial in the case of Neal 
vs. Brooking aforesaid. What this agreement was does not 
appear in the record. 

The evidence here closed. 

The verdict was for the defendant. 

Afterwards, the plaintiff in error moved for a new trial on 
the following grounds : 

Because the verdict was contrary to law and contrary to 
evidence. 

Ist. Because the Court erred in rejecting the Fentress 
interrogatories. 

2d. Because the Court refused to charge, as requested, in 
writing, that negative testimony of witnesses that they were 
well acquainted in Richmond county, and did not know 
Boswell Cook, would not outweigh and set aside the grant 
from the State to Boswell Cook for the lot of land in dis- 
pute. 

3d. Because the Court erred in refusing to charge, when 
asked by plaintiff’s counsel, that by the decision of the Su- 
preme Court, the statute of 32d Henry, 8th, against the 
purchase of land while there was an adverse claimant in 
possession, rendering the deed void, was of force when the 
verdict was rendered in 1855 in the case of Neal vs. Brook- 
ing, and if the jury believe from the evidence that Brooking 
was in adverse possession when the deed was made from 
Dearmond to Neal, claiming title that the deed was void, 
and if so void, the judgment in that case was not a bar in 
this. 

4th. Because the Court erred in charging the jury that if 
the title was shown out of Cook into Dearmond, the plaintiff 





eo et OC =“ = © 4 & 1 =~ *241 


ao © re fF ss, ® | 


co. 


oOo = es oOo. A 


oOo & at 























MILLEDGEVILLE, DEC. TERM, 1867. 9 





Doe, ex dem., &c., vs. Roe, cas. ejector, &e. 





could not recover on the demise from Cook ; and if the title 

was shown out of Dearmond into Neal, they could not find 

on the demise from Dearmond ; and if the title was shown 

to be in Neal, then the plaintiff could not recover, if they ° 
believed there was a verdict for Brooking in the statutory 

action of Neal vs. Brooking, after the date of the deed of 
Dearmond to Neal. 

5th. Because the Court erred in permitting counsel to read 
to the jury as evidence the certificate of B. F. Hall, against 
the objection of plaintiff’s counsel. 

The Court charged and refused to charge as set forth in 
said motion. He says, in his certificate, that he refused the 
charge in the 2d ground because he understood defendant 
did not insist that Cook never lived in Richmond county 
or that his deed was a forgery, and the charge in 4th ground, 
because he thought there was no evidence to support such 
charge. The Court refused the new trial, and plaintiff in 
error excepted, and assigns said refusal as error. 


A. Hoop, W. D. Krppoo, for plaintiff in error. 


E. L. Doveuass, for defendant in error. 


Warner, C. J. 


The main, and controlling question, in this case, is whether 
the plaintiff can recover on his demise from Dearmond, in 
view of the facts disclosed by the record. There are three 
demises in the plaintiff’s declaration—one from Boswell 
Cook, one from William P. Dearmond, and one from William 
P. Dearmond for the use of Neal. The plaintiff read in 
evidence a grant from the State to Boswell Cook, and a deed 
from Cook, the drawer of the lot of land in dispute, to 
Dearmond, dated 26th September, 1829. The defendant 
read in evidence a deed from Dearmond to Neal, dated 29th 
August, 1850, conveying to him the lot of land in contro- 
versy. Atthe time of the execution of the deed from Dear- 
mond to Neal, Isaac Brookings was in possession of the lot 
of land. The deed from Dearmond to Neal being void, on 
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the ground of Brooking’s adverse possession at the time it 
was executed, can the plaintiff recover the possession of the 
land, on his demise from Dearmond? This is the question 
in the case. 

This case has already been before this Court for error 
assigned to the rulings of the-Court below twice—Brooking 
vs. Dearmond, 27th Ga. Rep., 58, and Doe, ea dem. Dearmond, 
30th Ga. Rep., 632. The decisions of this Court upon the 
question now involved in the case, are in direct conflict, as we 
understand them ; that is to say, upon the question, whether 
the plaintiff can recover the land upon the demise of Dear- 
mond, provided the deed from Dearmond to Neal is void, 
In the case of Brooking vs. Dearmond, this Court say: 
“Now, if the charge had been, that, although Dearmond 
having the title in him, had conveyed to Neal, yet Dearmond 
ought nevertheless to recover, provided the conveyance to 
Neal was, on some account, void, the charge would have been 
right: that is, it would, if authorized by the evidence, for, in 
that case, the conveyance to Neal being void, would count 
for nothing, and the entire title would be in Dearmond.” 
Again, in discussing the effect of the judgment in the former 
suit, this Court said: “What the judgment in the former 
suit said, was, that Neal was not entitled to the land; but 
this was not saying that Dearmond might not be entitled to 
it. No; it was not saying so, even if Neal was claiming 
under Dearmond, for it might have been that his deed from 
Dearmond was, for some cause, void, in which case his failure 
to recover would not only be entirely consistent with Dear- 
mond’s having the title, * * * * the void deed never 
having had efficacy to draw the title out of Dearmond.” What 
we understand from the decision of the Court in that case, is, 
that although the deed from Dearmond to Neal may have 
been void, yet the plaintiff could recover on his demise from 
Dearmond, the void deed to Neal never having had efficacy to 
draw the title to the land out of Dearmond. When this case 
came before this Court the second time, Doe, ex dem., Dearmond 
vs. Roe, et al., after stating the facts of the case, the Court say : 
“On these facts the plaintiff was not entitled to a verdict. 
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Not on the demise from Dearmond, because the deed from 
him to Neal conveyed the legal title out of him. Nor on the 
demise from Neal, because the judgment recovered in the 
former suit barred his right to recover. Nor on the demise 
from Dearmond for the use of Neal, because the deed to 
Neal conveyed the equitable as well as the legal title to Neal.” 
This last decision of the Court, as we understand it, is to 
the effect that the plaintiff cannot recover on the demise 
from Dearmond, although the deed from Dearmond to Neal 
may have been void. In this last case, the Court bases its 
judgment upon the idea that the deed from Dearmond to 
Neal conveyed the title to the land out of Dearmond, the 
plaintiff’s lessor. 

In consequence of these conflicting views of the Court, 
heretofore expressed, upon the facts of this case, we have 


' felt some degree of embarrassment. The Court below 


charged the jury, that “if the title was shewn out of Dear- 
mond into Neal, they could not find on the demise from 
Dearmond.” According to the law, as we understand it, 
applicable to the facts of this case, the charge of the Court 
to the jury was error. As the deed from Dearmond to Neal 
was executed at the time of the adverse possession of the 
land by Brooking, it was void, and the legal title to the land 
remained in Dearmond, so as to enable him to maintain an 
action of ejectment upon it, and that such void deed cannot 
be set up by the defendant to the prejudice of that title. 
The legal title to the land was in Dearmond, the plaintiff’s 
lessor, and the void deed to Neal did not pass or convey that 
legal title out of him. In the case of Williams vs. Jackson, 
(5th John. Rep., 4, 9,) it was held, that “if a person out of 
possession conveys land, held adversely by another, such con- 
veyance is void: but the title remains in the grantor, so as 
to enable him to maintain ejectment.” Brinly vs. Whiting, 
5th Pickering’s Rep., 347, to the same point. The title of 
Dearmond has not been adjudicated in the Court below, and 
the former recovery, as to the title of other parties, cannot 
affect his title to the land. 
Let the judgment of the Court below be reversed. 
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JoHn W. Baker, plaintiff in error, vs. E>warp T. Supp. 
HERD, administrator, etc., of Joan T. WARREN, defendant 
in fi. fa., and L. Bryan, claimant, defendants in error, 


1. When a mortgage was executed by two tenants in common, and g 
judgment of foreclosure was had thereon against one of them, anda fi, fa, 
issued upon such judgment, commanding the sheriff to make the 
money out of the interest of the defendant in the mortgaged premises, 
and the sheriff levied the fi. fa. upon the one undivided half of the 
mortgaged premises, describing the same by number and district; 
Held, that the law defines the interest of tenants in common to be 
equal, in the absence of proof to the contrary, and that the sheriff did 
not transcend his authority in levying upon the one-half undivided 
interest of the tenant in common; that his interest as specified in the 
Ji. fa. the law declares to be an equal interest with his co-tenant, and 
that such fi. fa. with the levy thereon was admissible in .evidence to 
the jury on the trial of a claim case. 

2. Held, also, that when the Court rejected the plaintiff's ji. fa., when 
offered in evidence on the trial of a claim case, it was error to 
allow a verdict to be taken for the claimant; the Court should have 
dismissed the plaintiff’s case. 


Claim. Decided by Judge CLarKe. Stewart County, 
April Term, 1867. 


John T. Warren and Charles H. Warren, on the 1st Sep- 
tember, 1840, mortgaged to John W. Baker land lot forty- 
eight in the twenty-second district of Stewart county, and 
the South-west corner of lot number sixty, in the same dis- 
trict, to secure two promissory notes for $1632.40 and 
$268.98 respectively. John T. Warren died and Shepherd 
became his administrator. 

At April term, 1848, of the Superior Court of said county, 
a rule nisi for foreclosing said mortgage was taken against said 
administrator. At October term, 1848, this rule was made 
absolute. Subsequently a fi. fa. was issued, commanding 
the proper officers, that, “of the gcods and chattels, lands 
and tenements of the interest of John T. Warren, deceased”, 
in said land, they should make the principal, interest and 
costs of the judgment “recovered against Edward T. Shep- 
herd, administrator of the estate of said John T. Warren, 
deceased, on foreclosure of a mortgage executed by Charles 
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H. Warren and said John T. Warren, deceased,” made and 
delivered, ete. The fi. fa. is otherwise in the usual form. 

On the 2d September, 1847, this fi. fa. was levied upon 
«the interest of John T. Warren, deceased, being one-half” 
of said lands. At April term, 1849, the fi. fa. was amended 
so as to read, that “of the interest of John T. Warren, 
deceased, in the following lands,” etc., and on the 10th 
April, 1850, the fi. fa. was again levied “upon the undi- 
vided interest of John T. Warren, deceased, the same being 
an undivided one-half interest in and to” said lands, and 
Bryan claimed the lands and issue was joined on this claim 
at April term, 1850. Again, in April, 1859, the fi. fa. and 
judgment was amended by inserting the words “the undi- 
vided one-half” before the words ‘interest of”, etc. 

Upon the trial, when the fi. fa. was offered in evidence, it 
was objected to, because it did not show what was the interest 
of John T. Warren in the mortgaged premises. The Court 
refused to allow the fi. fa. and levies to be read in evidence. 

Plaintiff then proved that John T. Warren was in pos- 
session of said lands at and after the date of the mortgage, 
and closed. Claimant introduced no testimony. 

The Court directed plaintiff’s counsel to proceed with his 
argument, which he declined, because, as he said, he had no 
fi. fa. in evidence. The Court inquired if he would with- 
draw the case from the jury, and he said no, and though 
called on by the Court to make some motion, refused to 
make any whatever. 

Claimant’s counsel proposed for the jury to be charged, 

and that they render a verdict, to which plaintiff objected, 
on the ground that the evidence of the fi. fa. and levy hav- 
ing been excluded, there was no issue for the jury to try. 

The Court charged the jury, “If the plaintiff has no 
fi. fa. in evidence before you, it is your duty to find for 
claimant the property not subject.” The jury found the 
property not subject. 

A motion was made to set aside the verdict, because the 
Court erred in holding that said fi: fa. and levy did not 
sufficiently show what was the interest of said Warren in 
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the said lands, and that the fi. fa. was inoperative; jp 
refusing to allow the fi. fa. and levies to be read to the 
jury ; in allowing the jury to pass upon the case under the 
circumstances; in charging the jury as he did, and _ because 
the verdict was contrary to law and to evidence. 

This motion was overruled, and plaintiff assigns this 
ruling as error, on the grounds aforesaid. 


B. 8. Worriti, L. T. Downtna, for plaintiff in error, 


J. L. WimBerty, E. H. Beat, represented by the Re- 
porter, for defendant in error. 


WARNER, C. J. 


There are two errors assigned to the judgment of the Court 
below in this case. First, in rejecting the mortgage fi. fa, 
when offered in evidence to the jury. Second, in allowing 
the jury to pass upon the merits of the case after the fi. fa, 
had been rejected, and return a verdict for the claimant. 

1. The fi. fa. was issued upon the judgment of foreclo- 
sure of a mortgage against the administrator of John T. 
Warren, deceased. It appears from the record, that John 


Warren, before his death, and Charles H. Warren, as tenants 


in common, mortgaged the premises described in the mort- 
gage deed to Baker, the plaintiff, to secure the payment of 
two promissory notes. The judgment of foreclosure was 
against Shepherd, the administrator of John T. Warren. 
The fi. fa. commanded the sheriff to make money out of 
the interest of John T. Warren, deceased, in the land des- 
cribed in the mortgage, upon the judgment of foreclosure, 
against his administrator, to-wit: lot number forty-eight, 
and the south-west corner of lot number sixty, in the twen- 
ty-second district of Stewart county. The sheriff levied 
the mortgage fi. fa. “upon the interest of John T. Warren, 
deceased, the same being the undivided one-half interest in 
and to the following lands, to-wit: Number forty-eight, in 
the twenty-second district of Stewart county, and the south- 
west corner of lot number sixty, in the same district of said 
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county.” The property levied upon by the sheriff was 
claimed by Bryan. Upon the trial of the claim case in the 
Court below, the plaintiff proved that John T. Warren was 
in possession of the mortgaged premises at the time of the 
execution of the mortgage. When the plaintiff offered the 
mortgage fi. fa. in evidence to the jury, the claimant objected 
on the ground that the fi. fa. did not show what was the 
interest of John T. Warren in the mortgaged premises. The 
Court sustained the objection, and ruled out the fi. fa. 

John £. Warren and Chas. H. Warren jointly mortgaged the 
land as tenants in common, at least that is the legal presump- 
tion in the absence of any evidence to the contrary. By the 
9282d section of the Code, tenants in common will be held 
to have equal shares in the property, unless the contrary 
appears. Shields vs, Stark, 14th Ga. Rep., 429. The interest 
of John T. Warren in the mortgaged premises was the one- 
half undivided interest therein, so far as the record discloses 
the facts. The fi. fa. commanded the sheriff to levy upon 
the interest of Johh T. Warren in the mortgaged. premises, 
and he levied upon the undivided one-half interest therein 
as his property in the same. The law d8fines his interest as a 
tenant in common, and the sheriff levied the mortgage fi. fa. 
upon that interest, no more, no less; that interest is certain, 
which the law declares to be certain. In Whately vs. New- 
som, 10th Ga. Rep., 77, the sheriff did not describe the 
interest in the land to be sold: here the interest of the ° 
defendant is described in the sheriff’s levy explicitly, and 
although the fi. fa. does not describe his interest, yet the law 
declares what it is, and the sheriff has not transcended his 
authority in making the levy. This mortgage has been 
before this Court on a former occasion. In Baker vs. Shep- 
herd, et al., (830th Ga. Rep.,“706,) this Court held, that “where 
two give a lien on their separate interest in the same property 
to a common creditor, the mortgage may be foreclosed sepa- 
rately against each.” John T. Warren mortgaged his interest 
in the land, the mortgage has been foreclosed as to that 
interest—the law defines that interest as a tenant in common, 
the fi. fa. commanded the sheriff to levy upon that interest, 
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and he has done so. Andrews vs. Murphy, 12th Ga. Rep,, 
431. In our judgment, the mortgage fi. fa. under the state 
of facts presented in this record, ought to have been admitted 
in pow to the jury. 

. Itisalso our judgment, that when the Ji. fa. was rejected 
by te Court, and the plaintiff had no case before it, that 
the Court should have dismissed it, and not have allowed the 
jury to find a verdict for the claimant in the case. 

Let the judgment of the Court below be reversed. 





JEHU PHILLIPS, plaintiff in error, vs. WILLIAM 8. Gaston, 
defendant in error. 


When the defendant in 1863 tendered the plaintiff Confederate money in 
payment of a note made March, 1861, which the plaintiff refused to 
receive, saying, ‘‘that he could not use it, and that he had become 
paymaster to some heirs.’’ Held, that the plaintiff had the right to 
refuse Confederate money in payment of his debt at the time it was 
offered, and that it was not a legal tender in payment thereof, under 
the evidence in the case. 


Motion for new trial. Decided by Judge CLARKE. Ran- 
dolph Superior Court. May Term, 1867. 


William 8. Gaston sued Jehu Phillips, upon a promissory 
note for $1,283.70, made and delivered to him by Phillips, 
on the 13th March, 1861, and due 25th December, 1862, 
with interest from date. The defendant plead that he had, 
on the Ist May, 1863, tendered the amount due on said note, 
in Confederate States treasury notes, to plaintiff, who refused 
to receive them, not because of the character of the currency 
tendered, nor did he then demand specie in payment. 

On the trial plaintiff read in evidence his note and closed. 
This note was credited with $700.00, October 20th, 1866, 
$317.53, October 31st, 1866, and $460.85, November 16th, 
1866. 

The defendant read the interrogatories of Urtan Puit- 
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yips, who testified that the note was given for negroes, 
which defendant re-sold in 1862, or early in 1863, that he 
tendered in May, 1863, and again between May and Septem- 
ber, 1863, as agent for defendant to plaintiff the amount due 
on said note in Confederate States treasury notes, plaintiff 
refused to take the money, he made no demand of specie, but 
said he could not use the Confederate money, and that he 
could not receive Confederate money as he had become pay- 
master for some heirs. 

The Court charged the jury as follows: 

The defendant having tendered the plaintiff the amount of 
the debt, and the plaintiff having declined to take it, you 
must decide, from the evidence, what reason plaintiff gave for 
declining the money. If he declined it expressly because it 
was Confederate money, or because he could not use Confed- 
erate money, that objection defeated the tender, and you 
should find for the plaintiff the amount claimed. 

The verdict was for the defendant. 

Plaintiff moved for a new trial because the Court erred in 
his said charge as to tender in Confederate money, and be- 
cause the verdict was contrary to the charge of the Court, the 
law, ete. 

The Court granted a new trial, and this is assigned as 
error. 


H. FievDer, for plaintiff in error. 


W. D. Kippo00, represented by A. Hoop, for defendant in 
error. 


’ Warner, C. J, 


In this case, the record shows that the defendant tendered 
the plaintiff the amount due upon the note in Confederate 
money in 1863. The plaintiff refused to take it, saying, “that 
he could not use the Confederate money, and that he had 
become paymaster to some heirs.” Under the charge of the 
Court the jury found a verdict for the defendant. The Court 
granted a new trial which is assigned as error. We find no 
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error in the charge of the Court to the jury, upon the facts of 
this case as disclosed by the record. The verdict was mani- 
festly against the charge of the Court, as to the law by whieh 
the jury should have been governed, and there is no error jn 
granting a new trial in the case by the Court below. The 
plaintiff had the right to refuse Confederate money in pay- 
ment of his debt at the time it was offered if he could not use 
it, and there is no law, or justice, that would compel him to 
take it, known to this Court. 
Let the judgment of the Court below be affirmed. 





SamuEL D. Irv1y, administrator of Tuomas J. Jounsoy, 
plaintiff in error, vs. Joon T. Howarp, principal, Jony 
B. VANOVER and JouHN T. SriMs, securities, defendants in 
error. 


1. The traverse of the truth of the plaintiff's affidavit for attachment, 
must be made at the return term of the attachment. 

2. An affidavit for attachment stating that ‘‘defendant is actually remov- 
ing, or about to remove out of said county,’’ is valid. 

3. If two grounds for an attachment be included in one affidavit, would 
that vitiate the affidavit? Quere ? 

4. A substantial compliance with the requirements of the attachment 
laws is sufficient ; and the bond given by the plaintiff is amendable by 
the consent of the sureties thereto. 

5. Declaration in attachment is amendable as in other cases at common 
law. 

6. An affidavit for attachment need not describe the evidence of debt; 
it may state ‘‘the amount of the debt claimed to be due,’’ and the 
pleadings should describe the cause of action. 

7. A plaintiff in attachment may make it returnable to the term of the 
Court in which he elects to sue next after the issuing thereof, provided 
such Court shall not sit within twenty days after the issuing of the 
attachment. He may make it returnable to the next term of the Supe- 
rior Court, notwithstanding a term of the County-court may intervene. 

8. A bond with sureties given by a defendant in attachment for the pur- 
pose of having the property levied on delivered to him by the levying 
officer, conditioned that the ‘‘ defendant shall appear at said term of 
said Court, and shall abide by and perform the order and judgment of 
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said Court in the premises, and pay the said plaintiff the amount of 
the judgment and costs that he may recover in said case,’’ is valid, and 
authorizes the plaintiff to enter up judgment against the defendant and 
sureties for the amount of the judgment that he may recover in said 


case. 

9, Where a defendant in attachment replevies the property attached, by 
giving bond and security, his sureties are liable as ‘‘ securities upon 
appeals,’’ notwithstanding the loss or destruction of the property 
levied on. 

10. Where three attachments were levied, and one bond given to replevy 
all the property levied on, judgment may be entered against the defend- 
ant and sureties on said bond for the amount of the judgment in each 


case. 


Attachment. Motion to dismiss, ete. Before Judge 
CuaRKE. Terrell Superior Court. May Term, 1867. 


Johnson sued John T. Howard, William H. Turner and 
James Henderson, as joint contractors upon their joint note 
for $7,650.00, (with a credit thereon of $4,493.61, dated 5th 
March, 1858.) The note was dated 15th June, 1857, and 
due 1st January, 1858. 

Pending this case, to-wit, on the 24th December, 1859, 
Johnson sued out an attachment against Howard, making 
affidavit that he was indebted to him in the sum of $3,262.50, 
and that Howard “is actually removing, or is about to remove 
out of said county.” 

The attachment bond was for one dollar less than double 
the amount sworn to. The attachment was returnable to 
May Term, 1860, of the Superior Court of said county. This 
attachment (with two others in favor of Johnson against 
Howard) were, on the 12th January, 1860, levied by the 
sheriff of said county upon certain slaves (admitted to have 
been of sufficient value to pay the attachment.) 

Howard, with Sims and Vanover as his securities, replev- 
ied the slaves, giving, for that purpose, a bond with the fol- 
lowing recitals: “That the said Thomas J. Johnson did, on 
the 24th day of December, 1859, apply for and obtain three 
attachments under the hand and seal of Joseph L. Weston, 
Justice of the Peace, in his favor against the said John T. 
Howard, returnable to the May Term, 1860, of the Superior 
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Court of said county, which is for the sum of five thousand 
nine hundred and eighty-seyen dollars and fifty-one cents, 
and which William J. Thornton, sheriff, did, on the 12th day 
of January, 1860, seize and levy on Green, 22 years old, 
Jim, 18 years old, Solomon, about 16 years old, Sampson, 14 
years old, Bill, 38 years old, as the property of said John T, 
Howard. Now, if the said John T. Howard shall appear at 
the said term of the said Court, and shall abide by and per- 
form the order and judgment of said Court in the premises, 
and pay the said plaintiff the amount of the judgment and 
costs that he may recover in said case, then this obligation to 
be void, else in full force and effect.” 

Plaintiff, in the attachment in question, obtained a judg- 
ment at common law against Howard and his said securities 
on the replevy bond. From this an appeal was taken, Henry 
Morgan, Esq., signing the names of Howard and hissaid secu- 
rities to the appeal bond, and Daniel Woolbright and George 
W. Fanen signing it as securities on the appeal. 

Subsequently Johnson died, and his administrator, Irvin, 
was made a party plaintiff. 

The defendants filed (at the appeal term) a traverse of the 
grounds of attachment. A motion was made to strike this 
traverse because it was not filed at the return term of the 
attachment. This motion was sustained and defendants ex- 
cepted. Defendants then moved to dismiss the attachment 
and declaration and proceedings thereunder, upon the fol- 
lowing grounds: Because 

Ist. The declaration was on a promissory note signed by 
three parties, in common form, praying process to the next 
term of the Court, and contained no allusion to the attachment, 
and because the attachment affidavit is in the alternative as to 
the grounds of attachment. 

2d. The attachment bond is for less than double the amount 
sworn to. 

3d. That plaintiff did not, at the term to which the attach- 
ment was returnable, file a declaration on the debt set out in 
the attachment affidavit, the declaration being on a note for 
$7,650.00, (with a credit thereon of $4,493.61, dated 5th 





ae — ele 


n, 


he 
1is 


he 


nt 
)]- 








MILLEDGEVILLE, DEC. TERM, 1867. 21 


Irvin, Adm’r, vs. Howard. 








March, 1858,) said note being dated 15th June, 1857, and 
due the Ist of January, 1867. 

4th. The attachment was sued out against John T. How- 
ard on the 24th December, 1859, when, at that time, there 
was pending in the Superior Court of said county, assuit in 
favor of plantiff against Howard, Wm. H. Turner and James 
Henderson, as joint contractors for the same debt. The note 
on which this pending suit was brought, was a joint note, but 
it was conceded that Turner and Henderson were in fact only 
securities for Howard on the note. 

5th. (Was a reiteration of the traverse already ruled on by 
the Court.) 

6th. The attachment was returned to the Superior Court 
when there was an intermediate term of the Inferior Court of 
said county, to which the attachment could have been re- 
turned. 

7th. By the law in force when the replevy bond was given, 
the slaves levied on were to be the first property levied on to 
satisfy the judgment on the attachment, the slaves remained 
in possession of defendant in said county, till manumission, 
and manumission having made it illegal to levy and sell 
them, the securities are discharged from liability on their 
bond. 

8th. Johnson has already a judgment on said debt against 
Howard, Henderson and Turner, and execution issued thereon 
has been levied on property of Turner, sufficient to satisfy the 
same, and therefore he has no right to a judgment against 
the securities on the replevy bond. 

9. The bond is illegal and oppressive, and on its face, 
taken by duress, in this, that said bond is both a special bail 
bond and replevy bond. 

The declaration on attachment was attached to the attach- 
ment by mucilage, the case was stated on the back, and it 
was endorsed “ Declaration on Attachment.” The plaintiff 
amended the prayer by striking the prayer for process, and 
praying judgment on the attachment. This was allowed over 
defendant’s objection. 
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The other recitals in the motion to dismiss, as to facts, dates 
and amounts, were not disputed. 

The plaintiff moved to amend the attachment bond so as to 
make it double the sum sworn to, which the Court refused to 
allow. , 

After argument on the motion to dismiss, but before the 
Court had pronounced its judgment, the plaintiff suggested 
that the appeal was entered as to Howard, by Morgan, with- 
out any authority, and without any security or affidavit in 
forma pauperis as to him, Morgan having been in fact only 
the attorney for the securities in the replevy bond, and that 
Woolbright and Fanen became sureties for Vanover and 
Sims, under the assurance that they were incurring no 
other responsibility than for costs, and thereupon asked 
time to serve Howard, Sims and Vanover with a rule to 
show cause why the appeal should not be dismissed on the 
grounds stated in this paragraph. The Court refused to 
continue the case, and proceeded to overrule all the grounds 
taken except the second and ninth grounds in the motion to 
dismiss, but on those two grounds sustained the motion and 
ordered the attachment dismissed as to said securities on ap- 
peal. 

The case is brought up by both sides without a copy of the 
record, upon an agreed statement of facts, the plaintiff assign- 
ing for error the dismissal of the attachment, and the rulings 
of the Court against him, and the defendants in the Court 
below assigning for error the said several rulings of the 
Court against them, and the disallowance of the other grounds 
in the motion to dismiss. 


Lyon, Hoop, Haut and Irw1y, for plaintiff in error. 
Morean, Hawkins and McCay for defendants in error. 
WALKER, J. 


1. In Neal vs. Bookout, 30 Ga. Rep., 40, this Court deci- 
ded that the preliminary issue in relation to the truth of the 
ground upon which an attachment issued, must be tendered 
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at the return term of the attachment. This was authority 
for the Court below to strike out the traverse made at the 
trial of the case on appeal. The tender of this issue came too 
Jate. 

2. A motion was made to dismiss the attachment upon 
various grounds ; the first of which was, because the affida- 
vit of the plaintiff was in the alternative as to the grounds, 
the statement being that “the defendant is actually remov- 
ing, or is about to remove out of said county.” The act of 
1856, p. 25, codified the attachment laws of this State, and 
its provisions have been substantially incorporated in the 
Rev. Code; Sec. 3199 et seg. The act of 1856 says, “‘Process 
of attachment may issue in the following cases : 

1st. Where the debtor resides out of this State. 

2d. When he is actually removing, or about to remove 
without the limits of any county. 

3d. When he absconds,” ete. 

The affidavit in this case is in the language of the statute, 
and seems to be considered by it as one ground. “2d. When 
he is actually removing, or about to remove without the lim- 
its of the county.” Whether this affidavit would have been 
sufficient under the old law or not, it is unnecessary now to 
determine. “ Formerly, the attachment laws were construed 
strictly ; one of the provisions of which was, that any attach- 
ment sued out and returned, otherwise than the act itself pre- 
scribed, should be void. The late law by providing that a 
substantial compliance with its provision, shall be sufficient, 
has intentionally overturned the old doctrine.” Force & 
Co. vs. Hubbard, 26 Ga. Rep., 290. The affidavit in this 
case is in the language of the statute, and is therefore valid. 

3. Suppose the affidavit should contain two grounds named 
in the statute, would that vitiate the attachment? Why 
should it do so? I see no good reason for any such result. 
The plaintiff swears to such facts as entitle him to the attach- 
ment, and there is no reason why the attachment should be 
dismissed even if another ground had been added. 

4. The second objection of the defendants to the attach- 
ment, and which was sustained by the Court, was that the 
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amount of the debt sworn to was $3,262.51, and the bond 
was for $6,524.02, being one dollar less than double the sum 
sworn to. A substantial compliance in all matters of form in 
cases of attachment, is all that is necessary, Rev. Code, See, 
3215; and the plaintiff in attachment shall have the right to 
amend his attachment or bond or declaration, as in other 
cases at common law. Rev. Code, Sec. 3240. The plaintiff 
then, with the assent of his sureties, might have amended his 
bond, and the Court should have allowed him to do so rather 
than dismiss his case. See Oliver vs. Wilson, 29 Ga. 
Rep., 642. 

5. The third ground of objection was, that the declaration 
was not filed at the first term; or rather, the declaration did 
not describe the cause of action according to the terms of the 
affidavit. A declaration was filed in the case at the proper 
time, and if wrong, it was amendable as:in other cases at 
common law. Rev. Code, Sec. 3240. 

6. The affidavit need not set forth the cause of action ; that 
is left for the declaration to be subsequently filed in the case, 
Dobbs vs. The Justices, &c., 17 Ga. Rep., 630. To entitlea 
party to an attachment, he need make an affidavit only, that 
the debtor has placed himself in a condition to be attached, 
and of the amount claimed to be due. Rev. Code, See. 3200. 

7. The party had a right to elect to which Court he would 
make his attachment returnable. If he chose to make it 
returnable to the next term of the Superior Court, he could 
do so, though a term of the Inferior or County-Court: might 
intervene. ‘“ An attachment may be made returnable to the 
next term of the Superior or Inferior Court of the county, at 
the option of the party sueing out the same.” Warret vs. 
Corbet, 13 Ga. Rep., 441. 

8. Where an attachment has been levied upon the prop- 
erty of the defendant, it may be replevied by his giving bond 
with good security to pay the plaintiff the amount of the 
judgment and costs that he may recover in said case; and 
judgment may be entered up against the defendant and his 
securities upon said bond, as in cases of security upon appeals ; 
Rey. Code, Sec. 3243. The bond given to replevy the prop- 
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erty levied on in this case, contained the conditions named 

above, and in addition thereto, bound Howard, the principal, 

to appear at said term of said Court, and abide by and per- 

form the order and judgment of the Court in the premises. 

The bond was really a bond taken in accordance with the 

attachment act of 1779, Cobb’s Dig., 71, and also imposing 

the obligations contained in Sec. 3243 of the Rev. Code. Of 

course there can be no objection to the bond so far as it is in 

accordance with the Code; and in Cole vs. Reilly, 28 Ga. 

Rep., 431, it was held that a replevying bond in attachment, 

conditioned that the defendant shall appear, and abide by, 

and perform the judgment in the attachment, binds him not 

only to appear, but also to pay the judgment, if judgment 

goes against him. This is precisely what the Code requires, 

and was the measure of the liability of the signers of said 

bond, no more, no less. The legal effect of this bond was 
precisely the security which the Code intended the plaintiff 
should receive on the property which had been levied on at 

his instance, being restored to the defendant in attachment. 

The Court, therefore, erred in holding the bond invalid. 

9. The sureties having become liable to pay the judgment 
which the plaintiff should recover against the defendant as 
“securities upon appeals,” were bound, notwithstanding the 
negroes levied upon had been emancipated. The obligation 
of the parties to said bond was not to deliver the property to 
satisfy such judgment as might be recovered in the case, but to 
“pay the said plaintiff the amount of the judgment and costs 
that he may recover in said case.” The consideration of the 
bond was the delivery of the negroes levied on by the sheriff 
to Howard, the principal, and that consideration was received. 
The rights of the respective parties then became fixed. The 
consequences of the death or emancipation of the negroes, 
could only then affect the defendants, not the plaintiff. 

10. As to the one bond being for three cases, there is noth- 
ing in that exception. The property levied on was delivered 
to Howard upon the faith of this bond, which made defend- 
ants liable as “securities upon appeals,” and bound for the 
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amount of the judgment and costs which should be recovered 
in each case. 

The judgment of the Court dismissing the attachment must 
be reversed. 





Davin F. Bryan and Henry M. Bryay, plaintiffs in error, 
vs. The SottH-WEsTERN Rart Roap Company, defend- 
ant in error. 


1, A non-suit should not be awarded where the plaintiff makes outa 
prima facie case. 

2. Where the evidence tends to prove a part performance of a parol con- 
tract, the Court should permit the case to go to the jury, and instruct 
them as to the legal principles applicable to the facts proved. 


Assumpsit, &c. Non-suit. By Judge CLARKE. Ran- 
dolph Superior Court. November Term, 1867. 


This was assumpsit against the South-Western Railroad 
Company for damages for breach of a contract, made by it in 
October, 1865, by C. C. Crews, to cut and deliver 40,000 
cross-ties upon the railroad, between Dawson and Cuthbert, 
at forty cents per tie, to be paid for monthly, as inspected and 
received ; which contract Crews had, with the approval of the 
defendant, transferred to plaintiffs. It is averred that plain- 
tiffs, in pursuance thereof, purchased a large tract of land, 
(otherwise valueless to them) paid hands, purchased provis- 
ions, wagons and teams, ete., cut and delivered over four 
thousand ties, and while they were engaged in performing 
the contract, without plaintiff’s consent and against their pro- 
test, defendant notified them that they would receive none 
after the 10th June, which was so short a time that plaintiffs 
could deliver only a part of those cut. They claim the full 
price of the 40,000 ties, less the amounts already paid. 

There was another count in which special damages for 
breach of the same contract were claimed, another alleging 
the price at twenty-five cents per tie under said contract, and 
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another claiming the market value of 40,000 ties under said 
contract. 

On the trial, C. C. Crews testified that in the fall of 1865, 
he applied to Virgil Powers, Superintendent of the South- 
Western Railroad Company, for a contract for 40,000 cross- 
ties to be delivered between Dawson and Cuthbert, at twen- 
ty-five cents per tie; Powers offered to contract for 20,000 ; 
Crews said he would not contract for less than 40,000, because 
a smaller contract would not justify the necessary prepara- 
tions for complying with such contract. Powers said he 
could not then contract for 40,000, but would consult the 
supervisor as to whether 40,000 were needed, (Crews under- 
stood him to mean the supervisor on that part of the road) 
and would write Crews by mail. Soon after, Crews saw 
Heard, the supervisor on that part of the road, who told 
Crews he had the contract; Crews supposed it was all 
right, but does not know that Heard was instructed 30 to 
notify him, nor that Heard made such contracts with other 
parties. Crews knew Bryan had been trying to get a con- 
tract for cross-ties, and wishing to go into other business, he 
turned over this contract to Bryan, he agreeing to fulfill it. 
Bryan bought axes in New York, made preparations, and did 
work under this contract. The contract with the road was 
not in writing. He did not know of any ratification by the 
officers of the road of his transfer to Bryan. 

Davip F. Bryan testified that Crews said he had such 
contract, and turned it over to him, that he bought axes, 
wrote to his brother to hire hands, bought a tract of land, 
(at $850.00 in gold and $300.00 in a note) which was worth 
but little except for the timber, hired hands, bought mules, 
wagons, etc., and went to work in the latter part of January, 
1866. 

He and his brother saw Heard soon after, told him they 
had taken the Crews contract, and were working under it; to 
which Heard assented. He (witness) never saw Powers about 
the contract, and does not know whether any other officer of 
the road, besides Heard, knew of the arrangement. The 
cross-ties cut were valued under that contract, but whether 
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they were received and paid for under it or not, he did not 
know. They would have fulfilled the contract had not the 
company stopped them, and only ceased when stopped. 

Ricwarp Davis testified, that in 1864, he got cross-tieg 
under a contract made with Heard, that he did not see Pow- 
ers till he went to get his money, and Powers ordered the 
bill as reported on by Heard, to be paid. He does not know 
that Heard ever made contracts with others. 

H. M. Bryan testified, that when he learned his brother 
had the contract, he came from Talbot county and com- 
menced work, and when asked by Heard how he was at work, 
told him his brother had gotten a contract from Powers, 
Learning that this was a mistake, he soon after told Heard 
that Crews had turned his contract over to his brother, and 
they were working under that contract. Heard replied; 
“Yes, I gave Crews that contract,” and expressed no dissat- 
isfaction, but as witness understood, assented to it. Soon 
after this, he and his brother and Heard were together, and 
his brother told Heard that they were working under the 
Crews contract. Heard did not dissent, but said “ well,” 
and they understood him to assent. Afterwards, in March, 
Heard inspected the first lot of ties, and received nine hun- 
dred or a thousand, and gave witness a ticket to Macon to get 
his pay for them; he went to Macon and got from Brantly, 
auditor of the company, pay at thirty and thirty-five cents per 
tie; this was in April; he did not see Powers. 

After witness had cut between four and five thousand other 
ties—some time in May—he received a pencil note from 
Heard, stating that the company had ordered him to stop all 
contractors for ties, as they would not receive the ties. 

Soon after this, witness received a verbal message from 
Weaver, general supervisor of the road, ordering him to stop, 
as they would receive them no longer. Witness then went to 
Macon, told Powers he had been stopped from getting ties, 
told him what arrangements he had made, and that he wished 
to continue and finish his contract. Powers asked him what 
was the size of his contract, he replied, “for 40,000.” 
Powers asked him if he was not working the Crews contract, 
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and witness said he was. Powers advised him to discharge 
his hands; he replied that some of them were employed by 
the year, and could not be discharged. 

Witness then insisted that Powers should give him a con- 
tract fora less number, (if he would not let him get the 
40,000) so as to employ the hands hired for the year. Pow- 
ers said he did not need the ties, but would see if the Macon 
& Western Railroad Company would take them, and would 
write him as soon as he could ascertain, and told him to con- 
tinue to work till he decided. Sometime after, witness 
received from Powers the following letter : 


‘¢ Orrice Souru-Western Rar Roap eet 
Macon, Ga., May 28th, 1866. 


Mr. H. M. Bryan, Dawson—Dear Sir: I am instructed by the Super- 
intendent of this road, (Mr. Virgil Powers) to write you that we will 
receive all the cross-ties that you have out, and valued on the road, by 
the 10th day of June next, which is now about two weeks off, and no 
more. We will pay you for those thus valued (by the above date) as 


soon as we get the money. Yours Respectfully, 
VIRGIL POWERS, Superintendent. 
per W. S. Branytxy.”’ 


This letter caused him to stop the work, (it was received 
only three or four days before 10th June, 1866). At that 
time he had thirty hands employed, seventeen of whom were 
paid a month in advance, and left without repaying him. He 
had eight hands employed by the year. 

Powers, in the interviews with witness, did not intimate 
that he had not made such contract, nor that he did not recog- 
nize witness as working under it. 

After getting the letter, witness delivered all the ties he 
could by the day mentioned ; Heard, the supervisor, inspected 
and received about twenty-five hundred of them; about two 
thousand cut could not be delivered by that day. Witness 
said to Heard that if the company did not let him go on and 
complete his contract, he would sue for damages; Heard did 
not deny the existence of the contract, but only said, “if you 
do, you will never get any more ties on this road,” ete. 

Witness received a ticket to go to Macon for his pay ; went 
there in July, saw Powers, received a check on the bank for 
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payment, tried to get Powers to receive the balance of the 
ties. Powers sent witness to see if the Macon & Western 
Railroad Company would take them, they refused, and wit- 
ness so told Powers. Powers did not, in answer to witness’ 
complaints, dispute plaintiffs’ right to work the contract ag 
contended for. 

Brantly never paid him any money for the cross-ties, ex- 
pressing that the payments were made under the Crews con- 
tract, but all the payments he received from any officer of the 
company, were on specifications made out by Heard, at the 
rate of thirty and thirty-five cents per tie. Witness had no 
contract in writing, nor made any contract, except as aforesaid, 
The current price of cross-ties on the road from the time 
Crews got the contract, till the last delivery, was from twen- 
ty-five to thirty-five cents per tie. 

Plaintiffs closed and defendant moved for a non-suit. The 
Court granted the non-suit, and this is assigned as error. 


H. Frevner, for plaintiffs in error. 


W. K. DEGRAFFENRIED and A. Hoop, for defendant in 
error. 


WALKER, J. 


1. We think the Court erred in non-suiting the plaintiffs. 
There certainly was evidence sufficient to make out a prima 
facie case of a contract between the company and the plain- 
tiffs; and where this is the case, a non-suit should not be 
granted; Mitchell vs. Rome Railroad Company, 17 Ga. 
Rep., 574; Mounce vs. Byars, 11 Ga. Rep., 192-3. The 
plaintiffs had made out by proof such a case as entitled them 
to go to the jury. There was some evidence to sustain the 
allegations in their declaration. There may be many diff- 
culties in the way of their recovery, but these are matters not 
for the decision of the Court, but of the jury. 

2. The Court decided that this contract was void because 
not in writing. To this, the reply is, that the evidence tended 
to prove a part performance of the parol contract on the part 
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of the plaintiffs. Where there has been such part perform- 
ance of the contract as would render it a fraud of the party 
refusing to comply if the Court did not compel performance,” 
(Rev. Code, Sec. 1941, par. 3) the statute does not apply. 
Whether there was such part performance as contemplated by 
this paragraph or not, is a question for the determination of 
the jury. The plaintiff made large preparations for getting 
and delivering timber, whether it was in part performance of 
the alleged parol contract or not, may be determined here- 
after. The evidence was competent, and as it tended to show 
that the part performance was made in reference to the con- 
tract, the Court should have allowed the case to go to the jury, 
and should have instructed them as to the legal principles 
applicable to the facts proved. When the whole case shall 
been fully heard, the Court will be better prepared to decide 
upon the merits of the controversy, and do justice to both 
parties. 
Judgment reversed. 
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James P, GRAvEs, plaintiff in error, vs. PeTeR J. Srrozizr, 
defendant in error. 


Nore.—Judge Harris did not preside in this case. 


1. Where declaration had been jiled in the Clerk’s office claiming dama. 
ges for seduction of plaintiff’s daughter, but had not been served on 
defendant, the filing of the declaration was such a commencement of 
the suit under the Code, as to authorize an attachment to issue pen- 
dente lite. 

2. An attachment may be issued upon the affidavit of the plaintiff, that 
he has instituted suit against the defendant, in which he claims a cer. 
tain specific amount of damages in an action ex delicto, the same 
being a money demand within the provisions of the statute. 


Motion to dismiss Attachment. Decided by Judge V soy, 
Lee Superior Court. September Adjourned Term, 1867. 


On the 20th August, 1867, Strozier brought an action in 
Lee Superior Court, against Graves, for the seduction of 
plaintiff’s daughter, laying his damages at $25,000, and pray- 
ing for bail process. On the day after the filing of this writ, 
the sheriff returned that Graves was not to be found in said 
county. And on the day after this return, to-wit: on the 
22d August, 1867, Strozier sued out an attachment against 
Graves for said cause. 

The attachment affidavit was as follows: 


“ GrorGiA, DouGHERTY County: Before me, came Peter 
J. Strozier, who being duly sworn, says that he has com- 
menced his action of seduction, returnable to the September 
Term next of the Superior Court of Lee county, Georgia‘ 
against James P. Graves, for damages for the seduction of 
defendant’s minor daughter, Priscilla C. Strozier, claiming, in 
said action, the sum of twenty-five thousand dollars damages, 
and deponent further swears that he claims the said sum of 
twenty-five thousand dollars for damages from said James P. 
Graves, by reason of said seduction by the said Graves of 
his said daughter, and that the said James P. Graves absconds 
and conceals himself. PETER J. STROZIER. 
Sworn to and subscribed before me, 22d August, 1867. 
Tuos. C. Spicer, Judge D. C. C.” 
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Having given bond as required by law, Willliam Newman, 
Judge of the County-Court of Lee county, approved and en- 
dorsed the same, and issued an attachment on the 22d August, 
1867, etc. This attachment was levied on various articles 
of Graves’ property. 

At September term, 1867, a motion was made to dismiss 
the attachment on these grounds: | 

1st. There having been no service of said writ and a return 
of non est inventus having been made before the attachment 
was prayed for and issued, there was no action pending in 
said Court as a predicate for the attachment. 

2d. There is no authority in law for attachments in such 
cases as this. 

3d. This is not such a money demand as set out in the affi- 
davit, as authorized attachment. 

4th. The affidavit is not sufficiently certain and explicit as 
to the indebtedness or debt due by defendant to plaintiff, to 
authorize attachment. 

The Court refused to dismiss the attachment, and defend- 
ant excepted. 


R. F. Lyon, for plaintiff in error, cited §§3188, 3189, 
3199, 3201, 3205 and 3325 of the Code; 7th Ga. Rep., 360; 
23d Ga. Rep., 14. 


W. A, Hawkins, for defendant in error. 


WARNER, C. J. 


1. The error assigned to the judgment of the Court below in 
this case, is the overruling the motion to dismiss the attach- 
ment upon the several grounds specified therein. First, that 
there was no equity or action pending in the Court, upon 
which to predicate the attachment. By the 3212th section of 
the Revised Code, it is declared, that in all cases where a 
plaintiff has commenced suit for the recovery of a debt, and 
the defendant, during the pendency of such suit, shall become 
subject to attachment according to the provisions of the Code, 
such plaintiff shall be entitled to an attachment in the same 
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manner as if no suit is pending. Had there been a guj 
commenced in the Court. below in legal contemplation at the 
time the attachment was sued out? Suits at common law ip 
this State are instituted by petition to the Court, signed by the 
plantiff or his counsel, plainly, fully and distinctly setting 
forth his charge or demand. Upon such petition the Clerk 
shall endorse the date of its filing in office, which shall be con- 
sidered the time of the commencement of the suit ; Revised Code, 
sections 3256, 3257. The attachment was taken out the day 
after the petition had been filed in the clerk’s office, which 
was the commencement of the suit ; in other words, the plain- 
tiff had commenced suit for the recovery of his demand against 
the defendant at the time the attachment was sued out, within 
the meaning and provisions of the 3212 section of the Code 
before cited. 

2. The second, third and fourth grounds will be considered 
together. By the 3210 section of the Revised Code, in all 
cases of money demands, whether arising ea contractee or ex 
delicto, the plaintiff is entitled to sue out an attachment, when 
the defendant places himself in such a situation as to author- 
ize him to do so, and this provision of the Code was not in- 
tended to apply to executors and administrators alone. The 
plaintiff in attachment claims money from the defendant, as 
damages for the injury sustained; it is a money demand. 
Morton vs. Pearman, 28th Ga. Rep., 323. The affidavit 
states the amount of damages claimed from the defendant, 
and is a substantial compliance with the statute. Harrill vs. 
Humphries, 26 Ga. Rep., 514. In our judgment, a suit had 
been commenced in contemplation of law, at the time the 
attachment was taken out by the plaintiff, the attachment 
was authorized to be issued under the law in this case, it 
being for a money demand, and the affidavit of the plaintiff 
was sufficient to authorize the attachment to be issued. 

Let the judgment of the Court below be affirmed. 
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James S. GREEN, plaintiff in error, vs. JouN A. SHIELDS, 
defendant in error. 


1. Where an award was made the judgment of the Court at an adjourned 
term, after notice given to defendant between the regular and the ad- 
journed term, such notice was sufficient. 

9. Even if the award was erroneous, the ji. fa. issued therefrom could 
not be arrested by oath of illegality in consequence of such error in 
the judgment. 


Illegality. Decided by Judge Vason. Sumter Superior 
Court. April Term, 1867. 


This case came up on the bill of exceptions without 
more. It appeared that said parties had submitted to certain 
persons, as arbitrators, to determine what amount (if anything) 
was due on a promissory note given by Green to Shields ; an 
award had been made up, and at the October adjourned term 
at the said Court, 1866, said award had been made the judg- 
ment of said Court without any copy or notice whatever to 
Green, the defendant, before the regular term in October, but 
with notice to him between the regular term and the ad- 
journed term. 

The fi. fa. was for $3,400.80, and (we suppose) was levied, 
or about to be levied on Green’s property. Green filed an 
oath of illegality, (so far as is shown) taking no other ground 
than that the award was made by mistake. 

The assignment of error is that the Court erred in making 
the award the judgment of the Court. The certificate of the 
Judge, signed 27th May, 1867, says he only decided “that 
illegality was not the remedy.” 


C. T. Goons, for plaintiff in error. 


H. K. McKay, by W. A. Hawkins, for defendant in 


error. 


Harris, J. 


1. The proper time for objections to be made by one dissatis- 
fied with an award in pursuance of a reference, would seem to 
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be when the award is returned to Court, or at farthest, when 
the motion is made to make the award the judgment of the 
Court. It is presumed that such motion has been regularly 
entered on the motion docket, so that all persons interested may 
be presumed to have notice. 

These matters of practice must rest in the sound discretion 
of the Court, and be determined by the attending circum- 
stances. 

The notice given in this case by the arbitrators to the 
plaintiff in error of the award, previously to the motion to 
make it the judgment of the Court, was sufficient to protect 
the party complaining from any of the evils which arise from 
surprise, and enough surely to have enabled him to have 
made properly his objections, if he had any, to the award; 
and this being so, we can but deem the notice given as a sub- 
stantial compliance with the requirements of the act relative 
to arbitrations. 

2. If the award was erroneous, it occurs to us that the ex- 
ecution issued on the judgment thereon, could not be arrested 
in consequence of such error in the judgment by the process of 
“illegality.” If the rights of the party complaining have 
been essentially prejudiced by want of noticeyand he is with- 
out fault in allowing judgment to be entered against him, it 
is apprehended that by an appropriate proceeding in the 
Superior Court, the judgment may be entirely set aside or 
re-opened according to the exigency, so as to admit of such 
modification as justice may demand. 

Judgment affirmed. 
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SrePHEN H. Writs, plaintiff in error, vs. JAMES D. 
GREEN, defendant in error. 


When the facts of the case do not give to the complainant a legal or equi- 
table right to dispossess the defendant, and to have the premises, etc., 
put into the hands of a receiver, and the Judge grants an injunction, 
appoints a receiver, and he takes possession of the premises, etc., this 
Court will direct the Judge below to rescind his order appointing the 
receiver, and to order the premises, etc., restored to the defendant. 

Further, should the Judge below retain the injunction, he must so mould 
it as to limit it to restraining the defendant from removing the cotton 
in question to any other places besides those mentioned in the con- 
tract on that subject, and from removing it to them for any other pur- 
pose than to comply with his contract. 


Equity. Injunction and Appointment of Receiver. De- 
cided by Judge Vason. Chambers, Lee County. Novem- 
ber Term, 1867. 


This case is bottomed on the following contract : 


“GroratA, LEE County: It is hereby bargained and 
agreed upon the part of James S. Green, of said county, that 
Stephen H. Williams, of said county, is to have the right to 
select four hundred acres of open land on the plantation of 
said Green, not including the dwelling of said Green ; said 
Williams to have as many of the negro cabins on said plan- 
tation as he may have use for, and to have the house wherein 
Elisha Smith, on said plantation, now lives, for the year 1867, 
and also for the same term, to have the use and full control 
of six of said Green’s mules, two of his, said Green’s wagons, 
and all harness and plantation tools and agricultural imple- 
ments, all to be returned by said Williams to said Green, at 
the end of the year (1867) eighteen hundred and sixty-seven, 
in like order and repair as they were placed in the possession 
of said Williams. 

Said Williams is also to have all of the cotton seed (a few 
wagon loads excepted) which may be raised on said planta- 
tion of said Green the present year, 1866, and to return to 
said Green all of the cotton seed which he, said Williams, 
may raise on said four hundred acres of land the next year, 
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1867. Said Williams to plant as he may choose, said Green 
agreeing to leave said Williams as much corn as said Wij- 
liams may need for the purpose of supporting himself, stock 
and hirelings, in the cultivation of said four hundred acres of 
land for the year 1867, said Williams agreeing to return to 
said Green at the end of the year 1867, the same amount and 
quantity of corn. 

And in consideration of all this, it is agreed on the part of 
said Williams to deliver to said Green, of the first cotton he 
may make, (48) forty-eight bales of cotton, weighing five 
hundred pounds each, at Albany or Americus, Georgia, or at 
any intermediate depot on the South-Western Railroad be- 
tween said Albany and Americus, as said Green may direct or 
require ; said Williams also agreeing to return to said Green, 
his, said Green’s entire plantation (it being the same on which 
said Green now lives in said county, and out of which said 
Williams is to select said four hundred acres) in good repair 
as to fencing. 

If any of the said six mules die, said Williams is to pay 
to said Green the value thereof. 

JAMES S. GREEN, 
' STEPHEN H. WILLIAMS. 

Test: K. J. WARREN. November 15th, 1866.” 

Green averred in his bill that, under this contract, Wil- 
liams took possession of said premises, and Green complied 
with all that was required of him under the contract, and 
Williams has made about, or quite sufficient by farming 
under said contract, to enable him to comply therewith. 

Williams paid Green one bale of cotton weighing 450 
pounds, but frandulently intending to keep Green from hav- 
ing the forty-eight bales first raised on the farm, Williams 
has taken two of such bales to Wooten’s Station on said rail- 
road with intent to send them to market, and Green is appre- 
hensive that he will be defeated of his rights under the con- 
tract, unless Williams is restrained from removing the same. 

Four of said mules are dead, and Williams, therefore, owes 
Green their value. No quality of cotton is specified and no 
price agreed on, and this uncertainty gives equity jurisdic- 
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tion. If Williams has any property other than the produce 
of said farm, Green is not aware of it, and charges that it will 
require all of said produce to pay him. By reason of Wil- 
liams’ disposition towards him, ete., Green fears that Wil- 
liams will cease to attend to the farm and let the produce 
waste, etc. 

The prayer was, that Williams be restrained from remoy- 
ing said cotton, or any of said produce from the farm, except 
by delivering it in discharge of his contract, until the same is 
discharged, and for a receiver to take possession of the farm 
and gather the produce, and pay the same to complainant in 
payment of his said claim and for general relief. 

On the 8th October, 1867, Judge Vason granted an 
injunction to last till the hearing, and a rule requiring Wil- 
liams to show cause on the 18th October, 1867, why the bill 
should not be sanctioned, ete. 

The defendant answered that he found it so difficult to 
procure hands, that up to the end of January, 1867, he had 
but six, and with them was unable to attend more than half 
of the rented land. He went to tell Green of this and aban- 
don the contract. Necessary farming tools had not been fur- 
nished him, but recollecting that they had spoken of the em- 
barrassment, ete., before the contract was signed, and that 
Green had said to him togo on and do the best he could, he did 
not tell Green, nor make the proposition to abandon the con- 
tract. Green had furnished him but one wagon (and that a 
two-horse wagon) for a part of the year, and Green borrowed 
it in May and broke it so as to render it useless ; he had fur- 
nished him with no harness, tools or agricultural implements 
of any value to him, except the cotton gin and screw. Com- 
plainant used his large wagon at his steam mill, and let out 
his harness, tools and implements to other persons. This put 
upon defendant unnecessary expense, exhausted his means and 
caused some of his hands to quit. Complainant took the cot- 
ton seed of 1866, and left not enough to plant and for manu- 
ring corn lands, and defendant was thereby compelled to haul 
cotton seed. Complainant only furnished corn for defendant’s 
plough stock, and some corn for bread and meal, and this 
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supply gave out by the first of June, 1867, complainant would 
buy no more, and thus forced defendant to buy western corn 
at $2.50 per bushel, (and secure the payment by mortgaging 
his crop) and then haul it sixteen or eighteen miles. Thus he 
hauled in a two-horse wagon, about one hundred and fifty 
bushels at a time, when all hands ought to have been in the 
farm, and this supply lasted only till the middle of August, 
He charges that complainant’s hands and his had wrangled 
and quarrelled, and part had quit him, and the complainant 
had opportunity so to do, and he believed he had, tampered 
with defendant’s hands to induce them to quit him for the 
purpose of getting a receiver appointed. Defendant had made 
eight hundred bushels of corn, and had one hundred and 
fifty other bushels which had rotted in the fields for want of 
means of transportation ; the cotton crop was not yet gath- 
ered ; complainant had estimated it at seventy-five or eighty 
bales, but defendant did not believe there would be so much. 

He sent the two bales, packed, to market, not to defraud 
Green, but to purchase bacon for the hands. Besides, Green 
was not entitled to the first forty-eight bales made, but to 
forty-eight bales “of the first cotton,” i. e., of the crop of 
1867. Complainant had at night, and without authority, 
put his name on these two bales, but defendant erased it and 
turned over the cotton in payment for supplies, and the cot- 
ton remained at Wooten’s station a week or more with com- 
plainant’s knowledge, before it was shipped, and that too, 
because complaint objected to its being shipped. 

He admitted that if he were compelled to pay forty-cight 
bales, ete., he could not pay his debts, but insisted that by 
reason of the facts aforesaid, complainant’s claim should be 
greatly reduced, and then he could pay. Besides, complain- 
ant knew defendant’s pecuniary condition when the con- 
tract was made, and cannot now make his insolvency the 
basis for this case. He averred that he had not had at any 
time any other intention than honestly to pay what in equity 
he owed complainant. 

Before this answer was made, to-wit : on the 18th October, 
1867, the Judge passed the following order (upon’ what 
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kind of showing, whether ex parte or with notice, does not 
appear) : 

“Tt being represented to the Court that the cotton crop, 
the subject matter of this dispute, is wasting, and being 
seriously injured from want of attention: It is ordered by the 
Court that Philip S. Hale be appointed temporary receiver to 
take charge of, manage and gather the cotton crop on the plan- 
tation rented by Stephen H. Williams from James 8S. Green, 
in Lee county, with full power to hire labor, use such corn of 
said Williams as may be necessary to keep up the stock, to 
take charge of the stock, mules, and all other plantation im- 
plements or appliances necessary to said object, until the hear- 
ing of the application of said complainant for the appoint- 
ment of a receiver in said case. And it is further ordered, 
that the hearing of the motion for injunction and the appoint- 
ment of a receiver in said case be postponed until Saturday, 
the 26th day of the month, at Albany, Georgia.” 

On the 21st October, 1867, Hale declined to act as such 
receiver. 

Complainant amended his bill, by charging that said first 
forty-eight bales of cotton were worth at least $2,400.00, and 
perhaps more, that owing to the waste, mismanagement and 
neglect of Williams, he had reason to believe, and did believe 
and charge, he would not get anything like said number of 
bales, and feared he would get none, unless further mismanage- 
ment was restrained. He thought that if it were put into care- 
ful hands, a large part, if not all, of his debt might be saved. 

It was further charged therein, that he had furnished Wil- 
liams with twelve hundred bushels of corn worth $1,800.00, 
or some such sum, and that by proper management, two 
thousand bushels of cotton seed, worth $400.00, ought to have 
been made on said place. 

This amendment and the answer each were verified on the 
26th October, 1867, but no hearing was had until the 6th 
November, 1867. 

At the hearing, the Judge had before him the bill and 
amendment, the answer and certain er parte affidavits of the 
substance, and by the affiants following : 
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ABRAHAM G. W. WILLIAMS, of said county: He culti- 
vated a portion of said James S. Green’s plantation, moved 
there in November, 1866. Out of the cotton seed made iy 
1866, Green furnished him about one hundred bushels to 
plant, and about two hundred and fifty bushels for manure, 
also with corn for two plough animals, up to corn harvesting, 
From the time Stephen H. Williams moved on said planta- 
tion, Green had but one crib with corn in it on the planta- 
tion. Green also furnished affiant with two sets of plough 
gear, about the last of October, 1866, to use on that part of 
the plantation rented to him, and cotton seed for manure for 
the place rented for 1867, and when affiant went for the cot- 
ton seed, he hauled them off without asking defendant any- 
thing, not supposing that defendant had anything to do 
with it. 

E. B. Smita: He rented a part of Green’s farm in 1866, 
all the corn raised on said plantation in 1866 belonging to 
Green, was put into one crib, out of which Green fed four oxen 
and about six other animals of his own, and the stock of two 
freedmen who lived on the place before Christmas, 1866 ; one- 
half of the cotton seed raised on that plantation in 1866, was 
his, and half Green’s ; out of his, affiant’s share, Hardy Mor- 
gan bought and paid for two hundred and fifty-one bushels, 
and hauled them off. This sale was about the middle of 
January, 1867. , 

JESSE LEE and PLEASANT PAut, freedmen: that “ the 
talk of Green and his way of treating” defendant’s hands, 
caused them both to quit, and all the hands would have quit 
had not defendant made arrangements to get affiants back and 
keep the others. 

Joun W. Bryan: heard Green say he had eight hundred 
bushels of corn in his crib last Christmas, and feared he would 
not have that much Christmas, 1867: had seen Green’s oxen 
fed out of the crib after defendant took control of the crib and 
corn, and saw Washington Williams haul corn from said lot 
and crib, and had heard complainant say defendant would 
make eighty bales of cotton on said plantation. 

GrirFIn H. CuLPerrEr: cultivated in 1867, a part of 
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Green’s plantation, and defendant another part, each having 
moved to it about Christmas, 1866. Defendant bought of E. B. 
Smith four plough stocks and two ploughs; defendant also 
bought six pairs of new traces and four pairs of new harness 
about the last of January, 1867; he said he bought them in 
Americus. It was difficult in January, 1867, to find there gear- 
ing for a two-horse wagon. Harry, a freedman, cultivating part 
of that farm, hauled from Green’s gin house two two-horse 
wagon loads of cotton seed to plant for himself ; on Thursday, 
(before heswore) in presence of W. K. Stansel, John F’. Grimes, 
§. E. Green, complainant’s son, 8. H. Williams, affiant and 
some little boys, S. EK. Green read over an affidavit of John 
F. Green, to be used in this case, and said he did not know how 
much corn was turned over by James S. Green to defendant, 


or whether any was, he was not on the place at the time and 


did not know that corn was wasted by defendant; after affi- 
ant went to work for defendant, he fed the stock, and his 
orders were if any corn was left after the mules ate, to gather 
it up and put it back in the crib, and he did so. 

Witr1AM B. Pav: in May, 1867, defendant told him he 
had corn, and could not keep it, though every night his crib 
was locked and the key taken into the house and kept there 
till next morning. 

Per Contra. ALEXANDER G. W. WILLIAMS swore: that 
when defendant took possession of the place, there were there 
seven or eight hundred bushels of corn; defendant had not 
attended to business as affiant would have done, were he in 
his place, and was not making any effort to gather the crop 
he had made, and had damaged complainant-“to a very great 
extent by his neglect,” and that he tried to buy cotton seed 
from the place from Green, but Green told him he must apply 
to defendant. 

W. K. SranseL: defendant “proposes” to E. B. Wil- 
liams to let him have one hundred and twenty-seven bushels 
of corn, and E. B. Williams wished Stansel to have them, and 
defendant said he would deliver them at any time, and they 
would have been delivered but for complainant being opposed 
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to the corn being sold off from the place. (No date is given 
to this transaction.) 

G. H. CuLperrer: on the Ist of January, 1867, he went 
to complainant for two mules and a two-horse wagon, and 
complainant said he considered them defendant’s and Culpep- 
per’s for that year; he said he had corn enough in the crib to 
run his farm. Affiant was on the place 19th October, 1867, 
and did not consider it properly cultivated ; there appeared 
to be a waste for want of gathering the corn and cotton, and 
no effort was being made to gather it; from what he had seen 
he did not believe complainant could get hisrent. He heard 
defendant tell complainant that he was not willing to be taxed 
with repairing the wagons when others borrowed and broke 
them, and complainant said they were his, and he could take 
them and take care of them. This was in the last of Janu-— 
ary, 1867. 

Assury M. Kixsy: knew that defendant was in posses- 
sion of the rented premises andsthe dwelling house occupied 
in 1866 by Elijah Smith, sufficient negro houses, to-wit: 
all of the negro cabins except those in Green’s yard, and 
two outside of it, and controlled all the stock and everthing 
except one horse. Defendant took into his possession about one 
thousand bushels of corn and six mules. Defendant was careless 
and indifferent about gathering the crop, is frequently absent, 
and though he has a white man on the premises, this man is but 
a laborer, and not asuperintendent. Under present manage- 
ment, not more than twenty bales of cotton can be made, but 
under proper management, there would be thirty-five bales. 
Affiant would not give the corn defendant received for the 
present crop. 

STEPHEN E. GREEN: was familiar with the rented prem- 
ises and defendant’s management of them. Defendant had 
“extravagantly mismanaged” affairs, was frequently absent, 
sometimes as long as about ten continuous days, leaving the 
hands, ete., without superintendence, and that, too, in ‘the 
critical times of the crop; skillful management would have 
produced seventy bales of cotton. Forty bales might yet be 
saved by good management, but defendant shows no disposi- 
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tion to gather the crop, and affiant believed that he would net 
not gather ten bales. He heard defendant say he had whip- 
ped two of the female negro hands, and at another time he 
pulled a board off the crib and wore it out over a female negro 
hand named Preen, and she left the place. 

Defendant also read two ex parte affidavits in substance, 
as follows: 

Smyey L. Marruews: worked for defendant on said 
premises, and while there he heard complainant tell defend- 
ant that he, complainant, knew that defendant could not 
get sufficient hands to cultivate the premises as they ought to be 
cultivated, but he should go on and do the best he could, and 
he, complainant, would do all he could for defendant, and do 
what was right about the rent of the place. Green’s oxen 
and his son’s stock hogs (or a part of them) were fed out of 
the only crib of corn as long as any corn was there. 

ZACHARIAH PARKER: worked as a laborer for defendant 
on the rented premises, from the 1st March, till in July, 1867 ; 
the corn crib was within seventy-five yards of complainant’s 
home, and a half mile from defendant’s home. When affiant 
went there, there was not more than two hundred and fifty bush- 
els of corn, defendant fed out of it five or six mules, at no time 
more than six, and about ten hands; out of it, also, six oxen 
used by Green at his steam-mill, (four of them all the time) 
and two horses were fed three times a day, and his cows eat 
from it till the first of April. The corn gave out in May, 
and defendant bought and hauled more from Americus, 
taking a day and a half, and sometimes two days for a load. 
Before this, defendant got some meal from said steam-mill. 
The negro cabins were near Green’s residence, and affiant 
heard Pleasant Paul and Jesse Lee, two of defendant’s labor- 
ers,and good ones, say they would quit the place if Green 
did not quit bothering and interfering with defendant’s 
hands. 

Defendant got no cotton seed from Green except to plant, 
and not sufficient for that, he hauled planting seed from his 
own place, a distance of several miles. Wash. Williams, who 
cultivated part of Green’s land, hauled cotton seed from the 
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gin house for manure, and Tom Walker and Harry Walker, 
freedmen, cultivating other parts of it, the one with six hands, 
and the other with three hands, hauled cotton seed for 
planting. 

A part of the time, complainant had used the two-horsge 
wagon for a fishing excursion and broke it down, and defend. 
ant had to use his own in lieu of it, and complainant used hig 
own large wagon to haul lightwood to the steam-mill. 

While affiant was at work on the premises, no corn wag 
wasted, but defendant himself was careful, and charged the 
hands to be so with the corn. 

The Judge granted the injunction and appointed William 
D. Green as receiver as prayed for in the bill. 

On the 8th of October, defendant excepted to that action 
of the Judge, and superceded the judgment by affidavit in 
forma pauperis. 

These facts having been brought to the knowledge of. the 
Judge, he ordered that “said receiver take charge of said 
property, and use all necessary means to gather and secure 
the crop under the supervision of the Court, until the decis- 
ion of the Supreme Court be had, and if said decision is 
adverse to the opinion of this Court, then said property shall 
be turned over to said defendant, and if not, (the receiver) to 
hold the same subject to the further order of this Court.” 

To this order defendant’s solicitors excepted, but the Judge 
said he would not certify it, as it was not a “ final decision,” 
such as would sustain a bill of exceptions. 

The granting of the injunction, and appointment of the 
receiver, and the putting the receiver into possession after the 
super'sedeas, are each assigned as error. 


West, KimproueH and W. A. HAWKINS, fer plaintiff in 
error. 


C. T. Goong, for defendant in error. 
Harris, J. 


The contract in this case is in writing. It is for the rent 
of the land of Green for the year 1867, by Williams. Green, 
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dissatisfied with the management and bad faith, as he alleges, 
of Williams, filed his bill and prayed an injunction to restrain 
Williams from carrying off the cotton made on the land out 
of which he, Green, was to have so many bales, and for the 
appointment of a receiver to enter upon and take possession 
of the land and the ungathered crop, ete. 

Green has a right to a correct and fair enforcement of the 
contract of Williams, but no more. Williams, by the con- 
tract, had the right to carry the cotton made on the land, 
to certain points, for the purpose of fulfilling it, and Green 
none to prevent or restrain Williams from so doing. 

Upon what legal or equitable principle, springing from the 
contract of the parties, Williams was dispossessed of the control 
of the land, and the gathered and ungathered crop placed 
in the hands of a receiver, we are at a loss to discover. It 
appears to us that such an exertion of authority by the Court 
below, is much beyond the redress that Green is entitled to. 
We, therefore, reverse the judgment appointing a receiver, 
and direct Green to be restored to all the rights of which 
he was <lispossessed, and should the Judge below continue 
the injunction granted by him, that it be so modified as not to 
prohibit Williams from carrying the cotton made on the land 
to any of the points specified in the contract, and for the pur- 
poses therein mentioned. 

Judgment reversed. 
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JAMES S. JoNES, plaintiff in error, vs. ARCHIBALD McCrra, 
defendant in error. 


After a verdict at law in ejectment, a bill in equity for a new trial, so as 
to enable a witness who was examined On the trial below to correct g 
mistake in his testimony, as to the commencement of the occupancy of 
the defendant in said ejectment suit, (who relied on a statutory title) 
should meet with but little favor. This case, in principle, is within 
the decision in Mitchell vs. Printup, 25 Ga. Rep., 182. 


Bill for New Trial and Injunction. Demurrer. By Judge 
Vason. From Sumter county. Chambers. September, 1867, 


James 8. Jones, on the 20th day of September, 1859, 
brought an action of ejectment in the short form, in Sumter 
county, in which Daniel H. Baldwin, as the executor of the 
last will and testament of Loami Baldwin, was the plaintiff, 
and Archibald McCrea was the defendant, to recover the 
north half of land lot No. 219, in the 17th district of originally 
Lee, then Sumter county. 

He used the name of D. H. Baldwin, executor, etc., because 
the deed from D. H. Baldwin, executor, etc., to himself, reci- 
ted that said land was sold in the county of Chatham, Geor- 
gia, under an order of the Court of Ordinary of said county, 
which sale he held was contrary to the statutes. 

The cause was tried on the appeal at October term, 1866, 
Plaintiff proved McCrea in possession of the premises in dis- 
pute, at the commence of the action ; introduced a plat and 
grant of said lot from the State of Georgia to Loami Bald- 
win, and the order of probate of his will and the letters of 
executorship to D. H. Baldwin, and closed. 

The defendant drew from plaintiff, by notice, said deed 
from Baldwin, executor, ete., to plaintiff, and read it in evi- 
dence. The defendant also read in evidence a deed for said 
land from Loami Baldwin to John Sanders, and it was ad- 


mitted that the defendant had a regular chain of titles thereto — 


from said Sanders to himself. Defendant then proved by 
Rufus 8. Godwin that, to the best of his knowledge and belief, 
defendant went into possession of said land in April, 1852, 
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and had been in peaceable possession up to the commence- 
ment of this suit. ° 

Plaintiff established, beyond question, that the deed from 
Loami Baldwin to Sanders was a forgery, and defendant’s 
attorneys at the trial admitted it was a forgery. 

The Court charged the jury that, if defendant had been in 
peaceable possession of the land, under color of title for seven 
years prior to the commencement of the action, they should 
find in his favor. The jury found accordingly. 

The witness, Godwin, having since refreshed his mind, 
became fully satisfied that he had made a mistake in his tes- 
timony, and that, in fact, McCrea took possession, not in 
April, 1852, but in April, 1853, and gave Jones an affidavit 
to that effect. 

McCrea did, in fact, not take possession till April, 1853, 
and since the trial, has admitted that Godwin was mistaken 
as to his having been in possession seven years before the suit 
was brought. ; 

Upon these facts set out in his bill, Jones prayed that 
McCrea be enjoined from selling and disposing of the land, 
and that he should have a new trial of the ejectment cause. 
The Judge granted a rule calling on McCrea to show cause 
why the injunction should not issue as prayed for, and grant- 
ing the injunction ad interim. 

Thesolicitors of complainant and defendant submitted to the 
Judge a motion to dismiss the bill and dissolve the injunction 
(on demurrer) upon written arguments. 

Complainant’s solicitor moved to amend his bill by making 
D. H. Baldwin, as executor of Loami Baldwin, deceased, a 
party complainant, and charging that Jones had, at the date 
of his deed from said executor, bona fide bought said land and 
paid for it, that said executor and the legatees under the will, 
did not claim the land, but were all willing that he should use 
the executor’s name to recover the land, and praying that they 
make a proper conveyance of the land to him, Jones, and 
further, by averring that he did not discover Godwin’s said 
mistake till May or June of 1867 (since the verdict, ete.) 
They asked for time, till the regular term of the Court, to 
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have these amendments sworn to, because Jones resided jp 
Spalding county, and Baldwin in Chatham county, Georgia, 
and were both absent. 

The Court, thinking that these amendments “would not 
give equity to the bill,” dissolved the injunction, and dis- 
missed the bill. This judgment of the Court is assigned as 
error. 


H. K. McCay and W. A. Hawkins, for plaintiff in error, 
JAMES J. SCARBOROUGH, for defendant in error. 
Harris, J. 


An examination of this case will clearly evince that the 
chief purpose of the bill filed, was to procure a new trial, so 
as to enable a witness who had been sworn on the trial of the 
ejectment suit, in the Superior Court, to correct his testimony 
as to the time of the commencement of the occupancy of the 
defendant, who relied on a statutory title. 

Bills like this ought to be regarded with little favor. In 
principle, we think it is within Mitchell vs. Printup, 25 Ga. 
Rep., 182. 

Judgment affirmed. 
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NeLson JONES, free person of color, et al., plaintiff in error, 
vs. THE STATE, defendant in error. 


1, The testimony had in the case below supports the verdict, and we dis- 
cover nothing which calls for the grant of a new trial. 

9, A motion to arrest the judgment was based upon the grounds: Ist, 
Because it is not charged in the first count of the indictment that the 
person or persons assaulted, was or were in the peace of the State, or 
that the defendants were of sound memory and discretion. 2d, Be- 
cause the two counts contain charges of two crimes dissimilar in kind 
and character, and of a different nature. 3d, Because the assault and 
shooting are charged to have been committed on two persons, and 4th, 
Because Jones is charged as principal, and Scott as accessory, before 
the fact, etc., in the same count. Held, that if said grounds had any 
substantial weight at all, they should have been taken before the case was 
submitted to the jury; certainly, under our Code and practice, they 
cannot be considered on a motion in arrest of judgment. 


Assault with intent to murder. Motion for a new trial 
and in arrest. Decided by Judge Vason. In Lee Superior 
Court. September Special Term, 1867. 


This was an indictment for assault with intent to murder, 
in these words : 


“Grore@ia, LEE County: The grand jurorsselected, chosen 
and sworn for the county of Lee, to-wit: * * * * * 
in the name and behalf of the citizens of Georgia, charge and 
accuse Nelson Jones, a freedman, and Jim Scott, a freedman, 
with the offence of assault with intent to murder, on the part 
of said Nelson, and accessory before the fact on the part of 
said Jim to said crime of assault with intent to murder. 

For that the said Nelson, on the fifth day of May, in the 
year eighteen hundred and sixty-seven, in the county afore- 
said, did, unlawfully, wilfully, feloniously, and of his malice 
aforethought, make an assault upon Jasper Strong and Chloe 
Barber, with a pistol then and there held in the hands of him, 
the said Nelson, the said pistol being loaded with powder and 
ball, and while so loaded being a weapon likely to produce 
death, and the said pistol then and there being held, did shoot 
off and discharge the same at and upon said Jasper and Chloe, 
with the intent to kill and murder said Jasper and Chloe, 
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contrary to the laws of said State, the good order, peace and 
dignity thereof, and the said Jim Scott being absent at the 
time of the commission of the crime aforesaid, did procure, 
counsel and command said Nelson Jones to commit the said 
crime of assault with intent to murder, contrary to the laws 
of said State, the good order, peace and dignity thereof. 

And the jurors aforesaid, in the name and behalf of the cit- 
izens of Georgia, further accuse and charge the said Nelson 
Jones with the offence of shooting at another, and the said 
Jim Scott with the offence of accessory, after the fact, to the 
crime of shooting at another. For that said Nelson Jones, 
on said fifth day of May, in the county aforesaid, did then 
and there unlawfully, and with force and arms, with a pistol 
loaded with powder and ball, shoot off and discharge the said 
pistol at and upon Jasper Strong and Chloe Barber, the said 
shooting not being in his own defence, or under circumstan- 
ces of justification according to the priciples of the Code of 
Georgia, and the said Jim Scott being absent at the time of 
the commission of said crime of shooting at another, did pro- 
cure counsel and command the said Nelson Jones to commit 
the said crime of shooting at another, contrary to the laws of 
said State, the good order, peace and dignity thereof. 

Lee Superior Court, September Special Term, 1867. 

N. A. Smita, Solicitor General. 
JASPER STRONG, Prosecutor.” 


Upon arraignment and plea of not guilty, the defendants 
were tried together. The witnesses sworn, and the testimony 
given by them was as follows : 

RicHarD Homer: On Sunday night, about six or seven 
months ago, on Robert Ely’s plantation, in Lee county, 
Georgia, at a prayer meeting, some one fired into the meeting- 
house and struck witness’ daughter, Chloe, in the back of her 
head, inflicting a severe wound, about two inches deep. The 
person who shot was standing outside of the door and near to 
it, the smoke from the pistol came into the house. (It wasa 
pistol or short gun). 

Jasper Strong was preaching at the time and was standing 
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between the door and his (witness’) daughter. Witness don’t 
know who shot the pistol; the person who shot ran off; it 
was early in the night, about two hours after dark. Witness 
heard Nelson Jones say he intended to kill Jasper Strong 
about two weeks before the shooting ; Nelson Jones was not 
in the meeting house at the time. About one-half of the 
negroes on the place were present ; witness had three daugh- 
ters present ; George and wife, Jasper and wife, and others 
whom he did not then recollect were there. Chloe’s husband 
was not there. 
CROSS—EX AMINED. 

Witness thought about fifteen were present at the meeting ; 
the house was a double-room house of ordinary size, but the 
meeting was in one room. George was sitting in the 
door, with his back to the door ; don’t recollect whether the 
night was dark or moon-shiny. About three weeks before, 
Nelson threatened to kill Jasper, and said it was because he 
was interfering with his wife; don’t know whether it was a 
pistol or or a gun shot; the ball was taken out but witness 
did not see it; the wound was large and the ball entered the 
skull; Jasper was standing on the floor; witness’ daughter 
was sitting down. 

Search was made for Nelson. When Nelson made the threat, 
witness asked him why it was, and he said he saw Jasper, at 
night, talking with his (Nelson’s) wife. Witness told him 
not to kill anybody. 





REBUTTAL. 

Nelson claimed as his wife, Hannah, but whether they 
were married, witness does not know. 

ALFRED McLEenpon: Knew nothing about the shooting ; 
he was not at the meeting, but up at the quarter, where there 
was a meeting at which were himself and his wife, Elizabeth, 
Jim Scott and wife, Alfred McLendon, Claiborn Glaskon, 
Joe Salary and Elbert Ball, William Conyers and wife, and 
old man William, the carpenter; who else he did not recol- 
lect. 

Of the hands living at the quarter, Harry, Nelson Jones 
and Henry Towns, were absent. On the Sunday of the shoot- 
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ing, about dinner time, he had gone to hunt cattle, and laid 
down to rest, and heard some talking, and looking up, saw 
Nelson Jones and Jim Scott going down the road to Mrs. Mar. 
shall’s; could not hear what they said ; don’t know how long 
they stayed at Mrs. Marshall’s. That evening, Jim Scott 
came to witness’ house and sat down in the door, and witness 
saw in his pocket a pistol, and he took it and looked at itand told 
him it wasa Colt’s pistol, and was well loaded withaslug. Later 
in the evening, Jim Scott again came to his house and sat 
down in the door, and asked witness if he had heard that they 
had divided the meeting at the yard. Witness said “No, it 
does not make much difference.” Scott replied, “Well, let 
them go on, Jasper will ‘go up’ if he does not mind, or catch 
hell to-night.” Witness did not see Jim Scott and Nelson 
together until brought up after the shooting. 
CROSS—EXAMINED. 

Witness was about twenty-five feet from Jim and Nelson 
when they passed him going to Mrs. Marshall’s. Witness 
suspected Jasper of intimacy with his (witness’) wife. Many 
other blacks besides Jim Scott, had pistols, it was common, 
and he frequently saw them on Sunday. He did not hear 
Scott say he would kill Jasper, did not believe Jim Scott was 
going to do it, but was going to get some one else to do it. 
About eighteen or twenty at the meeting at the quarter, little 
and big; did not swear before that Harry Green and Nelson 
Jones were the only two absent, or does not recollect doing 
so. Witness took no walk with Jim Scott that evening. 


REBUTTAL. 

Jim Scott tried to make witness believe that Jasper was too 
intimate with witness’ wife, told witness that Jasper was after 
keeping his (witness’) wife, and not to let his wife go down 
to the yard. On another occasion, he told witness that 
Jasper was going to take his wife and Gracy up to Stewart, 
and that the way he was going on with other people’s 
wives, he ought to be killed, and he would not mind to 


cut his damned throat. 
SURREBUTTAL. 


Witness might have told Major Ely that Jasper was too 
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intimate with his wife; his wife once told him that she once 
told Jasper that she would run away with him. Gracy was 
Lewis’ wife. 

CHARLES PrRockTER: Know nothing about the shooting ; 
about breakfast time on that Sunday, he heard a pistol fire, 
and afterwards saw the pistol in Jim Scott’s possession, and 
saw that it had a ball or slug in it, (it is the one now shown 
to witness). Jim Scott was at the meeting up at the quarter 
when the shooting took place; witness knew not of Jim 
Scott’s getting up a crowd to whip Jasper. Before the firing 
Jim went out of the house, was gone long enough to walk 
fifteen or twenty steps, and came back into the house before 
the firing. 

GRANDVILLE BraNntLEY: The pistol shown is William’s, 
(the carpenter’s) he did not know that Jim Scott ever had it; 
he came to witness on Saturday night before the shooting, and 
asked for a slug, and witness gave him one; it was moulded 
in the moulds presented. 


CROSS-EXAMINED. 


He thinks the slug presented was moulded in the moulds 
presented, for it was like the one witness moulded for Scott. 

WILuIAM ConyYErs: On the night of the shooting, just at 
dark, witness was at Nelson Jones’ house, and Jim Scott came 
and called Nelson out and had a secret talk with Nelson 
about one minute; Nelson came back to his house ; Jim Scott 
went off to his house, and witness went there too. This was 
a good while before the shooting; he did not see Jim Scott 
again that night, until they were brought up to Major Ely’s 
after the shooting. Henry Towns, Nelson Jones and Jim 
Scott were the only men absent from the meeting. 

CROSS-EX AMINED. 

Did not see Jim and Nelson do anything but talk ; shoot- 
ing was about 9 o’clock ; he left Nelson in his house when 
witness went to meeting; Nelson told him to go on, saying, 
he would come after awhile, but he came not at all. 

Hannau: She lives at Major Ely’s; took up with Nelson 
last Christmas, but was never married to him ; she is not liv- 
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ing with Nelson now; she went to church, but Nelson did 
not go to church, and gave no reason for not going. 


CROSS—EXAMINED. 


She lived with Nelson as his wife, and they were called 
man and wife by the people on the place ; she was never inti- 
mate with Jasper, but Nelson was jealous of her and Jasper; 
she never said anything to Nelson about Jasper having made 
improper proposals to her; she never told Mr. Ely she was 
intimate with Jasper. 

RE-EXAMINED. 


Next morning Jim Scott asked her for the pistol, but she 
said she did not have it; he took from Nelson’s house, that 
morning, when he came for the pistol, a long coat belonging 
to him which had been there about a week ; heard Nelson, 
about a week or two before, say he would kill Jasper because 
he was intimate with her. 


CROSS—EXAMINED. 


He did not say particularly what was his reason for wish- 
ing to kill Jasper. The meeting she attended was at the 
quarter ; she dislikes Nelson now. 

ALLEN Homer: Wasat Alfred’s house when he heard the 
pistol fire, about one hundred and fifty yards from the meet- 
ing house; after the firing saw a man walking away very 
fast from the meeting house; don’t know who he was, but he 
had on a long coat, and was about as high as Mr. Ely, about 
as high as Nelson Jones, or might be a little higher. — Big 
Green was at witness’ house. 


CROSS—EX AMINED. 
He went by big Green’s, knows he was there because he 


called him ; witness was going to church when he heard the 


firing, and then went back to big Green’s house. 

S. T. Hareerr: About 4th or 5th of May was overseer on 
Major Ely’s place in this county; was in Major Ely’s house 
and heard a pistol fire, and soon heard some one come by the 
house running, and soon the negroes began collecting, and 
seemed excited ; he told them to keep cool and Major Ely 
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would investigate the matter. He ordered all the negroes to 
come up to Major Ely’s house, and they all came except Nel- 
son Jones; collected all the pistols from the negroes, except 
two from Glaskon and William. At dinner time he went to 
Jim Scott’s house and asked him for the pistol, who looked 
upon some boards for it, but did not find it. Witness told 
him to search for it again, and Scott went down towards 
Nelson’s house, and told him he could not find it; witness 
told him again to search for it, and he went back into the 
house and called for a satchel key, and soon brought out the 
pistol. It looked as if it had been recently fired, and is the 
same as the one presented in Court. 
CROSS—EXAMIMED. 

A- much larger ball than the one presented would fit the 
pistol. The pistol had every appearance of having been re- 
cently fired off. They gathered up two or three pistols that 
night, one was loaded; there are some guns on the place ; 
heard the man running but did not see him. 

Witt1AM JoHNsoN: Knew the pistol presented ; it is 
witness’ pistol ; just before night on the day of the shooting, 
he loaned the pistol to Jim Scott. In talking with Nelson, 
he heard Nelson say Jasper was concerned with his wife, and 
had to quit; about two weeks before the shooting, heard 
Nelson say he tried to shoot Jasper, but his pistol would not 
go off; Jasper and Jim Scott were on bad terms before this ; 
something about women; witness tried and did settle the 


difficulty. 
CROSS-EXAMINED. 


Witness sent the pistol to Jim Scott; it was loaded with a 
round ball, and he heard it shoot off in about thirty min- 
utes. 

Dr. CaLLAWAY: Chloe was shot in the back part of the 
head, the ball went through the outer part of the skull, but 
not clear through. The slug presented, he thought, was the 
one extracted. 

The State here closed, and defendants introduced no testi- 
mony. 
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After argument and the charge of the Court, the jury re. 
turned the following verdict : 

“We, the jury, find verdict of guilty, recommending Nel. 
son Jones to the mercy of the Court. 

JosEPH P. BLEDSOE, Foreman,” 

The Court inquired upon which count they had found their 
verdict, and they said on the first count; thereupon, the 
Court directed the Solicitor to put the verdict in proper form, 
It was made then to read: “We, the jury, find Nelson Jones 
guilty of assault with intent to murder, and James Scott as 
accessory before the fact, to the crime of assault with intent to 
murder. We recommend Nelson Jones to mercy,” and was 
signed by the said foreman as foreman. 

The defendants, by their attorneys, moved for a new trial 
upon the grounds: , 

Ist. There was no evidence that Nelson Jones shot at or 
assaulted Chloe Barber. 

2d. There was no evidence that Nelson Jones shot at or 
assaulted Jasper Strong. 

3d. There was no evidence that Nelson Jones shot at or 
assaulted Chloe Barber and Jasper Strong as charged. 

Ath. Because the first verdict was not a legal one, and be- 
cause the Court allowed it changed, and because the verdict 
is against law and evidence, etc., ete. 

And defendants moved in arrest of judgment on the 
grounds: . 

Ist. Because it is not charged in the first count that the 
person or persons assaulted was or were “in the peace of the 
State,” or that Nelson Jones or Jim Scott were “of sound 
memory and discretion.” 

2d. Because the two counts contain charges of two crimes 
dissimilar in kind and character, and of a different nature. 

3d. Because the assault and shooting are charged to have 
been committed on two persons; and 

4th. Because Nelson Jones is charged as principal, and Jim 
Scott as accessory before the fact, etc., in the same count. 

The Court refused the new trial and refused to arrest the 
judgment, and these refusals are assigned as error. 











9 


Leip 
the 


hes 


to 


ial 


or 


or 


ct 


8 





hw 5S ERP 


Se 


7 
~ 


wa 


Gr Waitsee 








MILLEDGEVILLE, DEC. TERM, 1867. 59 


Summerford, Adm’r, vs. Gilbert. 








What was. the sentence, or whether there was one, does not 
appear by the records as brought up. All points were waived 
in the argument here, except upon the sufficiency of the in- 
dictment. 

GrorcE Kruproveu and C. T. Goons, for plaintiffs in 
error. 


N. A. Suits, Solicitor General, for the State. 


Harris, J. 


1. The testimony had in the case below supports the ver- 
dict, and we discover nothing which calls for the grant of a 
new trial. 

2. The grounds upon which an arrest of judgment was 
sought below, if they have any substantial weight at all, 
should have been taken before the cause was submitted to the 
jury. They certainly, under our Code and practice, cannot 
be considered on a motion to arrest the judgment. 

Judgment affirmed. 





Henry SUMMERFORD, administrator of JAMES SULLIVAN, 
deceased, plaintiff in error, vs.°J AMES GILBERT, defendant 


in error. 


8, by deed, conveyed to G all his personal property in trust ; first to pay 
all the creditors of S, and then to pay the surplus to the sisters of S; 
G took possession in the lifetime of S, and after his death was proceed- 
ing to execute said trusts, when the wldow of S, having notified his 
administrator of her claim of her year’s support out of said property, 
said administrator filed a bill, praying that G be enjoined from dispo- 
sing of the property, and that the same be delivered to him as admin- 
istrator. Held, that S having, by said deed, parted absolutely with said 
property, his widow had no claim upon it, and the injunction was prop- 
erly refused. 


Bill for Injunction. Decided by Judge Vason. Cham- 
bers. Lee County. November, 1867. 


The bill made this case : 
Sullivan died on ——— day of ——— 1867, leaving a 











60 SUPREME COURT OF GEORGIA. 


——— iS 





Summerford, Adm’r, vs. Gilbert. 





small estate, consisting of a maturing crop of corn, fodder 
and cotton, household and kitchen furniture, two mules and 
some stock, of the value of less than five hundred dollars ; he 
left a wife, but no children ; Summerford was duly appointed 
administrator of Sullivan’s estate; the estate is insolvent; 
the widow has notified the administrator of her application 
for commissioners to lay off and give to her a year’s support 
out of said estate; said Reese has a claim on the estate of 
fifty or sixty dollars for medical treatment of said Sullivan in 
his last illness; Sullivan owed to James Gilbert a consid- 
erable sum of money, say four or five hundred dollars, and 
to F. H. West, one hundred and fifty dollars, and to other 
persons yet unknown, he owed other sums. 

Before his death, Sullivan assigned, in writing, to Gilbert, 
all of his crop, mules and property to pay himself and other 
creditors, and to pay any balance left to the two sisters of 
Sullivan. Under this trust, Gibert has been gathering Sul- 
livan’s crop, and taking the trust property into his possession 
for the purpose of paying his own and other debts to the ex- 
clusion of the widow’s year’s support. 

For these reasons, the administrator prays that Gilbert be 
enjoined from interfering with said property, from selling 
it, or applying its proceeds to the payment of any debts or 
interfering with the administrator in taking possession of 
the property, and further for injunction against the other 
creditors from sueing him, as administrator, for their claims, 
that all the creditors bring in their claims that the matter 
may be fully and equitably settled, and for general relief. 

The Chancellor granted a rule nisi, calling on Gilbert to 
show cause why the injunction should not be granted, ete. 

Gilbert, for cause, denied by answer, that Sullivan died 
possessed of such estate, but on the contrary, said, he, Gilbert, 
owned all of said property under this paper : 


SraTe OF GEorerA, LEE County: This indenture, made 
and entered into, this the twenty-third day of August, in the 
year of our Lord, one thousand eight hundred and sixty- 
seven, between James M. Sullivan of the first part, and 
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James R. Gilbert of the second part, all of said State and 
county, -Witnesseth: That the said James M. Sullivan, for and 
in consideration of the natural love and affection which he 
has and bears for his beloved sisters, Martha and Elizabeth 
Sullivan, and for the sum of five dollars to him in hand paid, 
the receipt whereof is hereby acknowledged, hath given, 
granted and conveyed, and does hereby give, grant and con- 
vey unto the said James R. Gilbert, the following property, 
to-wit: two mules, (one a large bay mare mule, the other a 
sorrel horse mule) also his entire stock of cattle and hogs, the 
number being about ten cattle and ten hogs, also my interest 
in the crops grown on the plantations of Thomas F. Porter 
and Samuel Lindsey, and also, all of his farming tools, house- 
hold and kitchen furniture, together with all his assets, his 
rights, credits and property of which he is now possessed, 
upon the following trusts and purposes, to-wit: that the said 
James R. Gilbert shall sell and dispose of so much of said 
property at public or private sale as he may deem best, to pay 
off and satisfy my debts, and then, after the payment of my 
debts, he said trustee, is to pay or turn over the balance of 
said property or money arising from the sale thereof, to my 
said sisters, Martha and Elizabeth Sullivan, in equal shares, 
to belong to them in their own right, and for their own proper 
use, benefit and behoof forever in fee simple. 

In witness whereof, the said James M. Sullivan has hereto 
set his hand and affixed his seal the day and year above 
written. JAMES SULLIVAN, [1. s.] 

Signed, sealed and delivered in presence of 

R. W. Kine. 
J. J. Kriya.” 

All of this property has been in his possession and control 
ever since the making of said deed, and he averred that 
after the payment of Sullivan’s debts, the balance of said 
property in law belongs to said sisters of Sullivan. 

Since the making of the deed, he, Gilbert, had been gather- 
ing the crops, furnishing rations and hire for the laborers 
necessary to take care of said crop, under said deed, in order 
to discharge said debts. 
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When the deed was made, Sullivan owed him $468.61 for 
provisions and supplies furnished him to enable him (Sulli- 
van) to cultivate said crop and pay his laborers who were 
making this crop; Sullivan could not have made his er 
but for such aid, recognized it as the highest claim on hig 
property, and gave Gilbert a lien on his crop and property, 

Since the execution of the deed, he, Gilbert, had been com- 
pelled to furnish rations and make advances in gathering the 
crop, etc., in the aggregate amounting to about $129.38; s0 
that now $597.99 was due him; he admitted that Sullivan 
died in debt to Reeves and to F: H. West, but whether the 
trust property will discharge his own debt, he cannot tell till 
the crop is in market. 

He knew nothing of the administration nor of the widow's 
claim of a year’s support, but in January or February last, 
she abandoned Sullivan’s bed and board, and since then has 
lived with her father, (who is the complainant) ; during the 
last illness of Sullivan, which was protracted, she never vis- 
ited him, but as he learned, she repeatedly expressed a wish 
that he would die, and he believed that in consequence of 
such conduct, Sullivan did not recognize her as having any 
claim on his affections or property, but the two sisters (one of 
whom was an invalid, and both were dependant on him for 
maintenance) waited on and nuysed him with constancy 
and affection. Sullivan died 8th September, 1867. Gilbert 
denied the right of the widow and the right claimed by the 
administrator to marshal the assets, averring that he, under 
said deed, had the sole right to dispose of the property which 
he intended bona fide to do according to the deed. 

The other defendants were not served, but Gilbert’s answer 
was filed by West as his solicitor. 

After argument had, the Court refused to grant the injune- 
tion, and this is assigned as error. 


GeorGE Kimproueu and W. A. Hawkxrns, by N. A. 
Smit, for plaintiff in error. 


F. H. West, for defendant in error. 
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Harris, J. 


The deed of Sullivan conveyed to Gilbert all of his per- 
sonal property in trust ; first, to pay all the creditors of Sul- 
livan, and then the surplus of money arising from the sale of 
his property, to his two sisters. Gilbert went into immediate 
possession of the property, and before the death of Sullivan, 
and since his death, has been occupied in the discharge of the 
duties assumed. This deed passed all the property described 


_ jn it absolutely out of Sullivan, it became irrevocable. Sum- 


merford, the administrator, can have no better or other title, 
than his intestate. The injunction sought by him against 
Gilbert was properly refused. 

As Sullivan had parted with his entire estate by the deed 
to Gilbert in trust, it seems very plain that his widow can 
have no legal right to a year’s provision for her support out 
of the property so conveyed. If Sullivan died insolvent, it 
is one of the common accidents of life, to be borne without 
looking for relief to the Courts who have no authority to 
make laws for hard cases, but only to interpret and apply 
laws as they exist. 

Judgment affirmed. 





Witu1am J. RED, plaintiff in error, vs. Newton P. Briv- 
son, executor of MaTrHEW Brinson, defendant in error. 


The counter affidavit to a distress warrant for rent having been filed, the 
plaintiff must prove his claim; the distress warrant is not prima facie 
evidence. 

Distress warrant. Certiorari. Decided by Judge Vason. 

Dougherty Superior Court. October Term, 186°. 


Brinson, as executor of Brinson, sued out a distress war- 
rant for rent, against Reid, for $750.00 with interest, and 
procured it to be levied by the special-bailiff of the County- 
Court of said county, upon certain cotton and corn. Reid 
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made affidavit that “a part of the rent distrained for wag 
not due,” replevied the property, and the bailiff returned the 
papers to the County-Court. 

When the case was called for trial, defendant’s attorneys 
moved for a continuance, because Reid, who had been attend- 
ing the Court, was absent, had the papers and proofs showing 
his set-off, and without him his attorneys could not go safely 
to trial; because John T. Cargile, as guardian of the minor 
children of Matthew Brinson, deceased, had filed a bill, 
which was then pending in the Superior Court of Dougherty 
county, for injunction, relief and account, against N. P, 
Brinson as executor of Matthew Brinson, deceased, by which 
a receiver had been appointed and Brinson, executor, had 
been enjoined from further interference in the matters sought 
to be accounted for; and because Reid had purchased a dis- 
tributive share in said estate, and was, to the extent of his 
interest, a plaintiff in the said proceeding and entitled toa 
credit for his share of the rent sued for in said warrant, and 
because he could not make this defense at law and wished 
time to file a bill in equity. -The bill against N. P. Brinson, 
executor, was shown to the court. It did not restrain said 
executor from collecting debts, ete. 

The Court refused the continuance, and ordered the case 
to proceed. 

Defendant’s attorneys, before the case was submitted to the 
jury, procured from plaintiff’s attorneys the original contract 
for rent between the parties, (which was in writing but not 
offered in evidence,) and moved to dismiss the case, because, 
by the contract, the rent was to paid in cotton at twenty 
cents per pound, and, (as they contended,) a distress warrant 
did not lie for specifics, and because the contract showed but 
$600.00 due, whereas the warrant was for $750.00. 

The Court overruled this motion. 

Plaintiff then read to the jury his affidavit and distress 
warrant, and closed. Defendant’s attorney moved for a non- 
suit, because plaintiff had introduced no evidence showing 
that defendant owed plaintiff any rent. 

The Court refused the non-suit. 
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After argument had, the Court charged the jury that the 
affidavits before the jury were not evidence, but. that the 
distress warrant was prima facie evidence of defendant’s in- 
debtedness.. Defendant’s attorney requested the Court to 
charge that if the affidavit was not evidence, the warrant 
could not be evidence. The Court refused so to charge. 

The jury found for the plaintiff without specifying any 
amount. After the jury had dispersed, defendant’s attorneys 
moved to set aside the verdict. The Court refused, and 
allowed the verdict amended by specifying the amount 
claimed. 

Upon these facts, (as agreed on by connsel,) and without a 
return by the Judge of the County-Court, by certiorari the 
ease was taken before Judge Vason, and the action of the 
County-Court as aforesaid was there assigned as error. 

Upon the hearing, Judge Vason overruled the certiorari 
on all the grounds taken, and ordered the distress warrant to 
proceed. This ruling is complained of in this Court. 


Srrozier & SmirTH, for plaintiff in error. 


Wricut & Warren, for defendant in error. 


Harris, J. 


The principal question in the record requiring the decision 
of this Court, is, was the Judge below right in holding that 
the distress warrant itself was prima facie evidence of the 
indebtedness of defendant, after issue had been made by the 
counter affidavit of defendant. It is difficult to distinguish 
the legal process issued at the instance of the plaintiff below, 
from other process in Courts, and how they can become direct 
evidence when traversed, or rather prima facie evidence to 
sustain the demand of a party, is not apparent to us. When 
an issue is made, as in this case, we take it that the onus of 
proof of indebtedness is on plaintiff, who should, by some 
witness or writing signed by defendant, have shown the 
amount of rent agreed to be paid; in other words, he should 
have proved up his case, as is usual in Courts before a jury 
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a 
in other monied demands. Neither the distress warrant 


itself, nor the affidavit of the party on which the warrant 
issued, being recognized by law as instruments of proof, but 
as forms or pleadings for the assertion of claims, they should, 
when tendered as prima facie evidence, have been rejected, 
After issue made, the plaintiff not supporting his demand by 
such testimony as the law allows, the motion made by defend. 
ant—that judgment of non-suit be awarded—should haye 
been granted. 

In looking through the record, we perceive that the 
counter affidavit filed by Reid does not specially state the 
amount of plaintiff’s demand for rent which is denied to be 
due. No point was made in regard to this, and we therefore 
make no decision upon it; but with reference to future prac- 
tice, we suggest that it may be made a question—whether g 
denial of plaintiff’s claim, in the mere words of the statute 
allowing counter affidavits, is a fair compliance with the spirit 
and intention of the act, which evidently meant that a direet 
and certain issue as to the amount due should be made. 

Judgment reversed. 





GrorcE F. Rogpenson, plaintiff in error, vs. Davin A, 
Vason, et al., defendants in error. 


Fraud in the procurement.of a note, as specified in the Revised Code, 
means fraud in the procurement by the holder thereof. An innocent 
holder of a note for value before due, will be protected, although the 
note may have been fraudulently procured by the payee from the 
maker, of which the holder had no notice. 


Equity. Motion to dissolve injunction. Decided by 
Judge Cote. From Dougherty County. Chambers. July, 
1867. 


On the 31st of October, 1865, George F. Robenson mar- 
ried Lucy Bartlett, a ward of David A. Vason. She wasat 
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that date a minor, and resided in Dougherty county. The 
marriage license was issued by the Ordinary of Baker 
county, and without’ the consent of the mother or guardian 
of the ward. 

When Robenson and Vason proposed settling the accounts 
between Vason and said ward, variots preliminary investi- 
gations were had, which resulted in submitting the matter to 
the arbitrament of G. J. Wright and W. E. Smith, attorneys 
at law, with full powers to investigate fully “all the matters 
involved, and make an award covering the same, so that the 
same shall be a termination of all matters of dispute between 
said parties.” The matters mentioned in the submission as 
being for determination, were, a settlement “ for all the prop- 
erty, assets and credits due said minor,” and whether Roben- 
son, in right of his wife, could discharge Vason from his 
trust—Vason “ having some doubt” whether Robenson could 
discharge him, because “the marriage was irregular and in- 
formal,” for the reason that said license was taken out not in 
Dougherty county but in Baker, and under the circum- 
stances aforesaid. 

The arbitrators found, from the facts agreed on by the 
parties and submitted to them, that the ward owed Vason | 
$9,500.00, adding “but as large receipts, expenditures and 
advancements had been made by Vason in Confederate treas- 
ury notes, said sum should be abated to $6,000.00 due Vason 
January 1st, 1865, this settlement being agreed’ to and con- 
firmed by the parties themselves, said Vasony Robenson and 
his wife Lucy. Therefore we award the above as a full, final 
and complete settlement between the parties.” They said 
nothing as to the validity of the marriage. Afterwards, to- 


‘ wit: on the 25th of November, 1865, Robenson. gave to 


Vason his two promissory notes, each for $3,639.00, drawing 
interest from 1st January, 1865, due on.the 25th days of 
December, 1866 and‘1867, respectively, in settlement of said 
six thousand dollars award, and of twelve hundred and sev- 
enty-eight dollars for a house and lot known as numbers 65 
and 67, on Flint street, in Albany, Georgia, sold to Robenson 
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by Vason. And to secure the payment of the notes, Roben. 
son gave to Vason a mortgage. 

The mortgage recited said two items of indebtedness, and 
described said two notes, stated that Vason, as such guardian, 
had fully settled with Robenson in right of his wife, and had 
turned over to him “the plantation in the 14th district of 
Lee County, known as the Chehaw Place, formerly the prop. 
erty of John H. Pope, known as numbers 17, 18, 19, 46, 47, 
51 and 52 in said district, making in the aggregate fourteen 
hundred acres more or less, also between seventy-five and one 
hundred head of cattle, eight or ten head of mules and 
horses, two wagons, one yoke of oxen and cart, forty head of 
sheep, one hundred and twenty-five head of hogs, all the 
plantation tools and utensils, the crop of cotton not yet 
packed, corn, fodder, and all otner perishable property on 
said plantation.” 

It then conveyed to Vason, his heirs and assigns, all of 
said property, real and personal, “ under the following terms 
and stipulations, to-wit: That if said Robenson shall pay the 
amount of money specified in each of said promissory notes, 
and interest thereon, as they respectively fall due, then this 
mortgage shall be considered as discharged thereby. And in 
case of default of payment in either of said promissory notes, 
the said Vason, his heirs and assigns, may either proceed to 
foreclose this mortgage on any of said property or the crops 
which may be grown on said plantation, under the statutes 
of this State, or the said Vason, his heirs or assigns, may 
proceed to sell any portion of said property for the purpose 
of discharging said notes, upon giving thirty days’ notice 
thereof to said Robenson, his heirs or assigns, which said 
sale, if it shall become necessary, said Robenson hereby binds 
himself, his heirs and assigns, fully to satisfy and execute, 
and hereby acknowledges himself as tenant-at will of said 
Vason, his heirs and assigns, as to the whole of the property 
hereinbefore mentioned, for the purposes aforesaid.’’ . 

On the sixth of June, 1866, this award was made the 
judgment of the Superior Court of Dougherty county, and 
thereupon judgment was entered in favor of David A. Va- 





an 


the 
tul 


thi 


Pl 
mo 
av 
$1: 
lec 
int 
unt 
hin 
san 


left 


hac 
stor 
pla 
bou 
thei 
twe 
186 
way 


ian 


ites 
nay 
ose 
tice 
aid 
nds 
ute, 
aid 
rty 








MILLEDGEVILLE, DEC. TERM, 1867. 69 





Robenson vs. Vason, e¢ al. 





gon against Robenson for six thousand dollars principal, with 
interest from the first day of January, 1865, and costs. (This 
fact was not noticed in the argument.) In October, 1866, 
Robenson filed a bill in equity, averring among other things 
that Vason, as the guardian of his wife, had taken into pos- 
session a large amount of cash and personalty, say $30,000.00, 
and managed it all for her from 1852 to 1858, that he in 
1858, as such guardian, bought for her the “ Chehaw Place,” 
under an order of Court for that purpose, cultivated the farm 
for her, making large profits all the time, except for 1863 
and 1864. It showed the status of affairs as they appeared 
by Vason’s returns. 

It was averred .that while a balance seemed to be against 
the estate, it arose because Vason had counted large expendi- 
tures in Confederate money at par, that he wished to scale 
this money to a sound currency and Vason was unwilling to 
do'so, giving as a reason that when he bought the “ Chehaw 
Place,” on Ist January, 1858, the assets of the estate being 
mostly in notes, though perfectly solvent, they were not 
available, and he (Vason) had advanced of his own money 
$15,000.00 to make said purchase, and being in no haste to col- 
lect these good interest-bearing notes, he had held them—the 
interest on the notes balancing the interest on his advances— 
until during the war the makers of said notes paid them to 
him in Confederate money, and it required the whole of the 
same, so paid in, to defray the expenses of the estate, and 
left nothing to repay his advance, which he still claimed 
against the estate. 

In explanation why the expenditures of 1863 and 1864 
had exceeded the income, Vason stated that he had bought 
stock and implements and made improvements ‘to put the 
place in good order, (a list of what he claimed to have 
bought, ete., is in the bill). Vason further represented that 
there was on the place then, cotton housed, enough for 
twenty or twenty-five bales. Vagon had made no return for 
1865, but said that there would be but little balance either 
way for that year. 

Believing these representations to be true, and not for any 
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other reason, Robenson made the settlement aforesaid, and to 
secure Vason made the said mortgage. 

The returns are set out by exhibits to the bill and are 
charged to be erroneous, and all of said representations are 
said to have been false, and a long list of facts and circum. 
stances is given to prove the charges. 

It is further averred that Vason pretended to have trans. 
ferred the said notes and mortgage to his son William J .Va. 
son and his son-in-law William Gilbert, and they pretended 
to have transferred them to Ross, of Macon, Georgia, and 
Robenson believed all of the parties had notice of his having 
good reasons for not paying the notes. He prayed that all 
of the notes, except the part for $1,278.00, be cancelled, that 
Vason should account and settle with him, and that all the 


parties be enjoined from proceeding to collect the amount, | 


to-wit: of $6,000.00 which he denied owing. Disclaiming 
discovery, he prayed: for general relief, ete. 


Judge Richard H. Clarke, on the 23d October, 1866, 


ordered injunction to issue, upon Robenson’s giving bond for 
damages, etc. 

W. J. Vason and William Gilbert’s answer of the bill is 
a disclaimer of any knowledge of the state of David A. Va- 
son’s account as such guardian, or of the facts and circum- 
stances of the settlement, except what they learned in and 
from the mortgage. As tothe transfer of the notes and mort- 
gage, they answered that in September, 1866, they wished 
to enter upon the business of merchants in Albany, Geor- 
gia, and wished the aid of David A. Vason, who, upon their 
application, transferred the notes and mortgage to them, giv- 
ing to them each one-half of the first note, and letting them 
take the second note upon their agreeing to pay him ° 
amount called for by it, at its maturity. 

They bought of J. B. Ross & Son about $5,300.00 worth 
of goods, and on the ‘13th of September, 1866, they trans- 
ferred to J. B. Ross & Songsaid notes and mortgage as col- 
lateral security for said debt and such credit as they might 
give Vason & Gilbert thereafter. They positively deny 
knowing any defence to the notes at the time they took and 
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transferred them, and state that they did both in good faith, 
felieving the notes would be paid at maturity. 

J. B. Ross & Son adopted the answer of Vason & Gilbert as 
to the transfer to themselves, and stated that when they took the 
notes and mortgage, they relied upon the recitals in the mort- 
gage as true, saw that it was duly recorded and, bona fide, took 
them as such security before they were due, and without any 
knowledge that Robenson had any reason for not paying them. 

By way of cross-bill, they averred that they were informed 
and believed that Robenson had clandestinely brought cotton 
to Macon and sold about three thousand dollars’ worth of 
the same, and had other cotton in Macon ‘secreted to keep 
from paying these debts, that the cotton was the most avail- 
able and proper source for funds to pay them, that Robenson 
was a spendthrift, etc., and had no other property but that 
which was mortgaged, and that if they had to sell the prop- - 
erty to pay the first note it would endanger the security for 
the second. They prayed for the dissolution of this injunc- 
tion, and for an injunction to restrain Robenson from dispos- 
ing of the mortgaged property, and that a receiver be 
appointed to take possession of it all till further order. 

On the 17th November, 1866, John T. Clarke, Judge of 
the Pataula Circuit, ordered that upon Vason & Gilbert and 
J.B. Ross & Son giving bond to pay Robenson all damages, 
ete., injunction as prayed for should issue against Robenson, 
and that Robenson should show cause why a receiver should 
not be appointed. Bond was given and injunction issued. 

The questions involved in the pleadings were argued 
before David Irwin, Judge of the Blue Ridge Circuit, at 
December Term, 1866. He ordered that the first injunction. 
be dissolved, and that the injunction against Robenson be 

dissolved upon his giving bond for $5,000.00 for the forth- 
coming of the property to answer any judgment on the notes 
or mertgage, and that upon his failure to give this bond, one 
Stokes should take possession of the property, as receiver. 
Robenson gave the bond. 

On the first day of March, 1867, Robenson was notified in 
writing by the attorneys olgionizigs to represent J. B. Ross & 
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Son, that in pursuance of the contract, under said mortgage, 
they would, on the 2d day of April then next, proceed to gel! 


all of said property, (not stating how they would sell, op: 


where,) and demanding that as their tenant-at-will, Robengop 
should deliver possession of all the property to them on said 
day in April, not waiving any right to demand it sooner, 

Thereupon Robenson filed an amendment to his bill. Re. 
citing all the foregoing facts by averments and exhibits, he 
further stated that Judge Irwin’s decision was put upon the 
ground that he could defend at common-law ; that the defend- 
ants were evading the spirit of that judgment by undertak- 
ing to sell the property under said notice and not by 
foreclosure or suit; that the consideration of the notes was 
indebtedness incurred prior to June, 1865, and was therefore 
within the provisions of the “stay law;” that much of the 
property mortgaged was not in existence and was therefore 
too uncertain a basis for a lien; that the notes and mortgage 
were obtained from him by fraud, and therefore were void in 
all hands; that Ross & Son only held them as collateral 
security for a debt which he believed had been paid or 
arranged, and that Ross & Son had then no real interest in 
the notes and mortgage and did not authorize this notice, but 
that it was in fact the other defendants who were moving in 
the matter; and of all these matters he prayed discovery 
from J. B. Ross & Son. 

He further averred therein that when David A. Vason 
asked him for the mortgage, he went into Vason’s office and 
signed it, without knowing that it contained any such power 
of sale, and that he never knew it did, till recently he heard 
that Fred H. West, Esq., attorney for the Vasons & Gilbert, 
said the mortgage was a “thirty day paper.” He averred 
that such sale was irregular and would be ruinous to him, 
that his defence was not complete at law, and prayed that all 
the parties be enjoined from selling the property under said 
notice, or otherwise interfering with the same. 

Judge Cole, of the Macon Circuit, granted the injunction 
last prayed for on the 12th of March, 1867. 

J. B, Ross & Son answered. They admitted the recitals as 
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to the former proceedings in the premises, but denied that 
Judge Irwin’s order was upon the ground stated, or that they 
were violating its spirit; they denied all knowledge of the 
consideration of the note being indebtedness prior to June, 
1865, and stated that the power of sale was unrestricted by 
the stay-law, even if that law were constitutional: that so 
far from their debt being paid or arranged, Vason & Gilbert 
then owed them $8,422.22, and they held the notes and 
mortgage as collateral security for the same, and though Va- 
son & Gilbert had the possession of them, it was only to 
enforce payment, and though they did not authorize the said 
notice given, they then fully ratified the same. They reiter- 
ated that they were bona fide holders, etc., and prayed for 
dissolution of the injunction. 

The answers of William J. Vason and Gilbert are sub- 
stantially the same as the last answer of J. B. Ross & Son. 
They say that the collecting agent of Ross & Son .was urging 
them to collect the money, and they gave “ to the attorneys 
in the case” the notes and mortgage, with instructions to 
make the money as soon as possible. 

David A. Vason, still insisting on his demurrer filed in 
the case, now answered the original bill and the amendment, 
giving a history of his guardianship, explaining the various 
charges as to the management of the property, and denying 
all fraud in procuring the notes and mortgage, and denying 
that he made the representations charged. He said the 
mortgage was read by Robenson and closely scrutinized by 
his attorney, Gen. Wright, before it was executed; that he 
transferred the notes and mortgage to Vason & Gilbert as 
stated by them, ete. He stated that he had told Mr. Warren, 
one of Robenson’s solicitors, that he was willing to open the 
settlement, no application was made for the purpose, and he 
thought the controversy was ended till this bill was filed. 

He insisted that by the award having been made the judg- 
ment of the Court, the whole matter was res adjudicata as to 
him, that Judge Irwin had settled the rights as between the 
other parties, and that the “stay-law,” if applicable to said 
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notes, was no hindrance to a sale under the power of gale 
granted in the mortgage. ’ , 

This answer was excepted to at the hearing for uncertainty 
and evasiveness, and for uncertainty for want of an exhibit 
of his returns, for not stating to whom his ward’s funds were 
loaned out and when collected, what were collected before 
and what since the war, ete. 

On April 2d, 1867, John A. Vason and Fred H. West, 
solicitors for ihe defendants, gave notice of a motion to dis. 
solve this last injunction, on the grounds that there was no 
equity in the bill and amendment, that the questions in the 
amendment had been adjudicated, and that if there was any 
equity in the bill and amendment, it was sworn’ off by ‘the 
answers. ' 

At the hearing, the defendants read an affidavit of C. M., 
Pope, to the effect that Robenson and his wife had staid 
some time at the “Chehaw Place” before it was turned over, 
and must have known the condition of it; an affidavit from 
John H. Pope; to the effect that an affidavit which he had 
sworn to at Robenson’s instance, was sworn to without his 
having read it or knowing what it contained, that the place 
was in tolerably bad condition when Robenson took posses- 
sion of it, and some of it had to be repaired; the screw was 


in bad ‘condition, as it had been shortly before broken in 


packing the crop of that year; that the balance of the crop 
(say twelve bales) was packed at deponent’s screw; he did 
not know the condition of the tools nor the quantity of pro- 
visions on the place, but did know Robenson had sixty or 
Seventy hogs penned to fatten, and almost all the plantation 
cultivated in 1865 was in corn, and the corn crop ought to 
have been very large; Robenson had more persons and more 
stock to feed in 1866 than there were in 1865, he knew not 
how much cotton was gathered in 1865, but the overseers at 
the time estimated the crop at twenty-five bales; that the 
property specified in the mortgage was on the place except 
that as to the mules and horses and cattle, the number he 
did not know, but the stock of cattle was fine, twelve mules 
and horses, though two of them were of little value and none 
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of them as fat as they might have been had they been better 
cared for; and an affidavit of J. E. Higginbotham, to the 
effect that he drew the mortgage and read it over to Roben- 
son, who also examined it, and it was examined by G. J. 
Wright and pronounced all right, Robenson said he was 
well satisfied with the settlement, and Vason voluntarily di- 
yided the payment so that Robenson could pay with his 
growing crops, which Robenson said he could do without 
embarrassment. 

Complainant submitted the following ea parte evidence. 
An affidavit of H. T. Mast, stating that he bought two bales 
of cotton and forty or fifty bushels of corn from the place 
about two months before Robenson took possession; an affi- 
davit of G. M. Stokes, that two or three months before Roben- 
son got possession, he had bought from the place one hundred 
bushels of corn and one hundred and twenty-five bushels of 
cotton seed ; an affidavit of C. M. Pope, to the effect that he 
turned over to Robenson the plantation and what was on it, 
to-wit : nine mules, four of them being very good but not in 
first-rate order, two so-so, and the other three perfectly 
worthless, twelve medium-sized bales of cotton, 1,000 bushels 
of corn, (400 bushels of which belonged to the freed laborers 
as wages of 1865, and 250 or 300 bushels of it belonged to 
the South-Western Railroad Company to whom it had been 
sold but not delivered,) about forty-five head of meat stock, 
forty-five or fifty head of cattle, twenty-six sheep, with what 
tools there were, there was not a plough stock and none of 
the tools were of any value, the cribs, mule-shed and screw 
were worthless and the fencing in “ miserable order,” no crop 
could be made there without great expense and labor; affi- 
davit of John H. Pope, to the effect that when Robenson 
took possession of the place, it was not in condition to make 
a crop upon, until great labor and expense were put on it, 
that there were not sufficient farming tools to prepare and 
plant a ten acre wheat-field, that there was not sufficient 
corn and meat to last longer than in the Spring, there were 
but twelve bales of cotton of medium size, which had to be 
packed at his screw because the screw on the place was worn 
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out, nine or ten mules, all in bad order and three of them 
worthless, the fencing was dilapidated, the mule-shed, cribs 
and screw were unfit for use. 

Complainant also read the affidavit of William A. Max- 
well, explaining that from him, as assignee of John H. Pope, 
in 1858 Vason, as such guardian, bought the “Chehaw 
Place” and some stock, etc., and paid for it thus: $8,225.32 
by a debt due from John H. Pope to him as such guardian, 
and about $5,350.00 in a claim of Stephen Thomas against 
John H. Pope, (the payment to Thomas being assumed by 
Vason,) and the balance in other claims against John H, 
Pope, but paid nothing in cash, and further that the place if 
well managed would have paid a profit, but it had been badly 
managed; and an affidavit of John H. Pope, giving the 
same statement as to how the place was paid for. 

It was admitted that Vason had, before 1st January, 1858, 
collected, as such guardian, W. H. Bartlett’s note $1,000.00, 
J.T. & T. C. Spicer’s note $1,788.86, R. Lindsey & W. B. 
Roberts’ note $1,098.56, J. H. Pope & A. Pope’s note 
$3,210.00, T. D. Mathews & D. A. Vason’s note $300.00, 
Dudley Sneed’s note $1,111.31, W. M. Roberts’ note $1,200, 
James J. Mayo & Stegall’s note $1,175.00, J. S. Dunham & 
B. Clark’s note $200.00, and P. Nightingale’s note $5,890.00, 
with interest on each, swelling the amount to $18,157.35. 

Complainant also read the affidavit of L. P. D. Warren, 
one of his solicitors, to the effect that he told Vason that 
Robenson was dissatisfied with the settlement, that Vason 
said he was sorry he did not know it before because he had 
transferred the notes, but that while he would not open the 
settlement, he would correct any error; that he told Vason 
that he had represented that there were twenty-five bales of 
cotton on the place when there were but twelve, that Vason 
said he had not charged that cotton in the settlement and 
therefore it had nothing to do with it, and that he replied 
that with that cotton Robenson would have been greatly aid- 
ed in farming: 

An affidavit of W. E. Smith, Esq., Vason’s arbitrator, 
that he and Gen. G. J. Wright, for Robenson, were trying to 
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settle the accounts and differing, had agreed that from the 
returns Vason was entitled to $9,500.00, and in the mean- 
while Robenson and Vason had agreed to settle at $6,000.00; 
that this settlement was made upon Vason’s statement that 
he had paid out $20,783.03 in purchasing the “Chehaw 
Place,” paying of the ward’s assets $5,000.00, and advancing 
out of his own funds about $15,000.00, because then the 
ward’s assets were unavailable, and that he afterwards during 
the war collected these assets in Confederate money, and col- 
lected most of his private claims in the same currency ; Va- 
son wished the cotton applied to the payment of this 
$6,000.00, but Robenson needed it to make a crop, and Va- 
son yielded and took security (mortgage) ; he understood 
Vason to say there were twenty or thirty bales of cotton on 
the place, three packed and the others in lint, but was not pos- 
itive of the number nor that they were of the crop of 1865. 
Another affidavit of W. E. Smith, that they were not acting 
as arbitrators nor knew that any award was to be made till 
after the settlement was agreed on, that Vason presented the 
submission and at once they signed the award, not as fixed 
by the arbitrators but as agreed on by the parties : 

An affidavit of George Robenson, stating that John H. 
Pope’s affidavit was read over and corrected by Pope before 
Pope swore to it, and that though he had visited the ‘ Che- 
haw Place” before he got possession, he was there but twice, 
staid only a few hours the first time and a day and night the 
Second time, and did not inspect the condition of its affairs : 

An affidavit of Gen. G. J. Wright, in substance the same 
as Smith’s upon the matters alluded to by Smith, but more 
in detail : he further stated that Vason made to him the rep- 
‘resentations of the condition of place as charged in the bill, 
that he communicated them to Robenson, and that upon 
them and upon the faith of the cotton being sufficient to 
enable him to make a crop, Robenson, against his advice (as 
to the legal view of Vason’s position assumed in their inter- 
views,) made the settlement, and then for the first time was 
anything said about an arbitration, and that he and Smith 
both stated that their judgments were not satisfied, but they 
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would sign the paper as agreed on ; that they were not sworn, 
etc.; and that he saw the mortgage, but did not read jt 
because Vason told him it was merely a mortgage. 

Judge Cole refused to dismiss the bill, but dissolved the 
injunction last aforesaid. 

The judgment of dissolution is assigned as error. 


Wricut & Warren, W. A. Hawkins, for plaintiff in 
error, said the note, if procured by fraud, was void even in 
the hands of a bona fide purchaser for value, and cited New 
Code, sections 2735, 2737, 2715, 2589, 3117, 3113, 3598, 
3140, 3109; Story on Pr. Notes, 192, 223, 228; Bailey on 
B., 143; Story’s Con. of L., 243; S. Eq. Juris., 296 ; Price 
Rep., 281; 3d Kent C., 79-80; 8th Humph. R., 127; 1st 
Ep. R., 261; 8th Ga. R., 556; 21st Ga. R., 195; and that 
the powers granted in the mortgage were illegal, and cited 
26th Ga. R., 208; New Code, 1956; 1 Vern. R., 33, 191, 
234; 2d Vern. R., 520; Powell on M., 152, 158. 


Srrozier & Smiru, Joun A. Davis and F. H. West, 
for defendants in error, furnished no brief to the reporter. 


WARNER, C. J. 


The error assigned to the judgment of the Court below in 
this cause, is the dissolution of the injunction. As the bill is 
retained for a hearing upon its merits between the original 
parties, we shall express no opinion upon the facts involved 
in it, except so far as the same may relate to the order dis- 
solving the injunction. The injunction was granted to 
restrain the sale of the mortgaged property under a power 
contained in the mortgage. The main question in the causé 
which was made on the argument before this Court, is 
whether Ross & Son were bona fide holders of the notes and 
mortgage under the provisions of the Revised Code, and enti- 
tled to be protected. It is insisted that the notes and mortgage 
were procured by fraud, as between Vason and Robenson, 
and that being so, although Ross & Son may have become 
the holders thereof before due, for a valuable consideration, 
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and without notice of any fraud in the procurement of the 


same, as between the original parties to the transaction,—yet 
under the peculiar language of the Code, they cannot be pro- 
tected as bona fide holders thereof for value. The 2743d 
section of the Revised Code declares that “The bona fide 
holder for value of a bill, draft or promissory note, or other 
negotiable instrument, who receives the same before it is due 
and without notice of any defect or defence, shall be protected 
from any defenses set up by the maker, acceptor or endorser, 
except the following: Ist, Non est factum ; 2d, Gambling, or 
immoral and illegal consideration ; 3d, Fraud in its procure- 
ment.” The 2745th section of the Revised Code further 
declares that “ The holder of a note is presumed to be such 
bona fide and for value; if either fact is negatived by proof, 
the defendants are let in to all their defenses ; such presump- 
tion is negatived by proof of any fraud in the procurement 
of the note.” It is insisted that the words “ fraud in the 
procurement of the note,” should be interpreted to mean 
fraud in the procurement of the note as between the original 
parties to the transaction; that if the note is fraudulently 
procured by the original payee from the maker, no one can 
be a bona fide holder thereof, with or without notice of the 
fraud. To give to the Code this interpretation, the effect 
would be greatly to impair if not to destroy the negotiability 
of commercial paper. ® We can hardly suppose that the leg- 
islature intended to do that. Construing the Code in the 
light of the common-law, with a view to its practical effect, 
we hold that fraud in the procurement of the note, as used 
in the Code, means fraud in the procurement of the note by 
the holder thereof, and not fraud in the procurement of the 
note as between the original parties, of which the holder for 
value had no notice. This construction makes a party respon- 
sible for his own fraudulent conduct, and does not make an 
innocent party responsible for the fraudulent conduct of others, 
of which he had no knowledge. ‘This question, however, is 
not entirely free of difficulty, but in our judgment, the con- 
struction which we have given to the Code, is the best and 
safest, in a practical point of view. Asa general proposition, 
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the power to mortgage would seem to include in it a power 
to authorize the mortgagee to sell, on default of payment,— 
Wilson vs. Troup, 7th John. Chan. Rep., 32. In this case, 
there is an express power given by the mortgagor to the mort. 
gagee or his assignee, to sell the mortgaged property jn 
default of payment, upon giving thirty days notice. In ou 
judgment, Ross & Son being the innocent holders of the 
notes and mortgage for value before due, they are entitled to 
be protected as ‘such, and that there is no error in the judg. 
ment of the Court below in dissolving the injunction, 

Let the judgment of the Court below be affirmed. 





Ben Horvye, e al., plaintiffs in error, vs. THE Starz, 
defendant in error. 


1. An indictment should be ‘‘in the name and behalf of the citizens of 
Georgia;’’ if these words be omitted, on exception taken at the 
proper time, the indictment will be quashed; such exception is not 
good in arrest of judgment. 

2. In all cases where parties are jointly indicted for an offence which 
does not require the joint act of two or more persons to commit it, the 
defendants, upon application, have a right. to sever on the trial ; other- 
wise as to those offences which require the joint act of two or more to 
commit them. 

8. During a trial for murder, the prosecution asked a witness a question 
‘to ascertain the condition of the mind of the deceased towards the 
prisoners after the mortal wounds were inflicted, whether kind or 
malevolent ;’’ the Court, on objection, refused to permit the witness 
to answer the question, remarking ‘‘that Horne (the deceased) had 
aright to be mad; he thought anybody shot had a right to be mad:” 
Held, that this remark was error. 


Indictment for murder. ‘Tried before Judge Vason. 
Sumter Superior Court. September Special Term, 1867. 


The indictment charged Ben Horne, Scott Horne, Edmund 
Horne, Richard Horne and George Jackson, Jr., negroes, 
with the murder of Joab W. C. Horne, on the 12th August, 
1867, in said county. 
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The defendants were arraigned. 

1st. A motion was made to change the venue. The Court 
refused to entertain the motion, until efforts to obtain a jury 
in the county had failed. 

9d. The indictment was demurred to, because in one count 
all of the defendants were charged with the murder, and in 
the other count three of them were charged with murder as 
principals in the first degree, and the other two as principals 
in the second degree. The demurrer was overruled. 

The defendants plead not guilty. 

3d. When the Solicitor General proceeded to organize the 
petit jury, the Court required him to ascertain from the ju- 
rors under oath, whether or not they had registered, according 
to General Pope’s order ; four of the petit jurors were excused 
because they had not registered, and their places were sup- 
plied by registered persons. Each juror was examined as to 
the fact of registration, and if found not to be registered, he 
was set down for cause. The Court announced that it did 
not decide upon the legality of this proceeding, that he 
would leave that an open question, that parties who consid- 
ered themselves aggrieved thereby, might redress themselves. 

When the different panels of jurors were put upon the 
prisoners, they challenged the array because they were organ- 
ized under said military order. The Court overruled these 
challenges. 

4th. After the first juror had been sworn, defendants 
moved to sever on the trial, stating that they intended to 
sever, but inadvertently failed to make the motion earlier. 
The State objected, on the ground that the motion came too 
late. The Court overruled this objection, and required the 
defendants to assign special reasons for severing. Defendants 
assigned specifically that they wished to use each other as 
witnesses. The Solicitor General and associate counsel] for 
the State, consented that defendants should testify as if sev- 
ered, and thereupon the Court refused the motion to sever. 

5th. The Court ruled out the evidence of Laura Horne, 
(as specified in the brief of testimony between the two * *.) 
(The record leaves it somewhat uncertain whether the Court 
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ruled out her testimony as evidence for any of the defend. 
ants, or only ruled that her testimony was not evidence for 
her husband, Ben Horne; counsel for the State differed as 
to this in the argument, but the latter seems to have been 
his ruling.) 

6th. In the progress of the case, the Solicitor General 
asked a witness the condition of deceased’s mind towards the 
prisoners after the mortal wound had been given, whether 
kind or malevolent. The Court refused to allow the witness 
to answer the question, remarking “ Horne had a right to be 
mad, he thought anybody shot had a right to be mad.” 

7th. When the nineteenth challenge allowed defendants 
was being considered, they asked the Court to decide how 
many challenges they were entitled to. The Court said he 
would not decide till the question was made. When their 
twenty challenges were exhausted by the defendants, the ques- 
tion was again made, and the Court held that they were 
entitled to one hundred challenges. 

The testimony was as follows: 

CULLEN Horne testified that deceased was wounded on 
Monday night, 12th August, 1867, in Sumter County, and 
died about 12 o’clock on Tuesday night, 13th August, 1867; 
he knew no difficulty between deceased and Ben, Scott and 
Edmund, previous to the killing ; he saw deceased leave his 
house on the night of the shooting, to see a sick negro wo- 
man, when he met Ben (who had a double-barrelled shot- 
gun) near Ben’s and Edmund’s house; he did not see deceased 
and Ben in any struggle whatever—as witness approached 
within ten feet, he saw Ben jump back and fire at deceased, 
saw deceased place his hands on his bowels as if wounded. 
Witness approached within four feet, when Ben fired again 
at deceased—this shot did not take effect, witness thought. 

Deceased then took some splinters of lightwood out to one 
house, threw down some and carried the balance to another, 
pretending he was going to fire some of the cabins. 

Witness had been in the field during the day. Four of 
the prisoners had lost two hours that day, and witness had 
given notive that they would be charged with the lost time. 
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They objected to this, left the field, and went to the house. 
Prisoners, before that day, had habitually hauled a load of 
reen corn in the morning, to feed. Witness asked them to 
haul a load that noon, as they had three hours at noon to 
rest. Contrary to order, they hauled after the rest-hours 
were out. Witness changed the hour for hauling, because it 
was cooler to pull fodder in the. morning and more conven- 
jent to haul the corn at noon. When deceased went out to 
bring the negroes back, he was armed with a pistol—Ben 
and Edmund and Richard each owned a gun and a pistol, 
and Scott and George each owned a gun. 

Re-examined: Deceased made no effort to burn the house ; 
difficulty occurred out of the house; deceased could not have 
burned the house if he had desired to; found the lightwood 
outside the houses about ten feet from each ; deceased did not 
habitually carry weapons about the plantation, but he buck- 
led on his pistol when he went out that night; the negroes 
were in the habit of using their fire-arms on Saturdays and 
Sundays; deceased, when he thought he was going to die, 
stated that Ben, Edmund and Scott shot him; witness found 
a gun unloaded lying on the ground near the place where 
Ben shot deceased. 

As Ben ran and witness pursued, there was other firing. 
Witness pursued about one hundred yards, and returned and 
found deceased on all-fours, and his little son over him. 
Deceased was bruised on the face, mouth, nose and shoulders, 
his eye was cut, there was one sinmcaliea wound i in front on 
the right side, one in the rear oni to the right lof the spine. 

Witness was first attracted by deceased ordering Ben to put 
down his gun; he was fifty or seventy-five yards off, but it 
was still and he could hear all that was going on. Next day 
Captain Robinson found guns under George Jackson, Sr.’s 
house, and three guns were found in houses of different ne- 
groes. George Jackson, Jr. staid in the same house with 
George Jackson, Sr. Witness heard no shooting on the eve- 
ning previous ; saw prisoners next in jail; was with deceased 
all the time. Deceased, when he was conscious of his ap- 
proaching death, said Ben, Scott and Edmund shot him, and 
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said he regretted very much that he had been murdered by 
his former slaves, whom he had raised from childhood. 

Cross-examined: Deceased, immediately after supper, went 
to see the sick negro woman, and immediately returned and 
reported that there were no negroes on the place. The pris- 
oners were all employed on the place and had houses assigned 
to them. The prisoners all quit the field about four o’clock 
without the consent of witness, who was the overseer. When 
deceased returned from seeing the sick negro, after studying 
some time, he remarked to his family that he had hit upon a 
plan to bring back the absent negroes, who, deceased thought, 
were out consulting. 

Dr. W. A. GREEN testified that he visited deceased as 
physician ; he had two gun-shot wounds; the ball struck de- 
ceased behind, three inches and a half behind the hip bone, 
a musket-ball wound and the one which proved fatal. An- 
other wound on deceased was by a pistol-ball in the lower 
part of the bowels, but it did not enter the abdominal wall, 
The head and-face were contused and lacerated, deceased was 
dreadfully mutilated, particularly was there a severe wound 
above the eye. The musket-ball wound was shot from 
behind and was fatal, that ball did not emerge. When both 
witness and deceased thought deceased was dying, deceased 
said the attack was unprovoked, that he was shot from 
behind by Edmund, and that Edmund and Scott were stand- 
ing in the jamb of the chimney outside, and that Ben shot 
at him with a double-barrelled gun and shot twice, that he 
was immediately shot from behind by Edmund, and they 
afterwards beat him with their pistols. He used the word 
“they,” not calling any names, when he spoke of the beat- 
ing. Deceased said he did not remember whether Scott shot, 
but Scott had a pistol. 

Dr. WESTBROOK testified that he was a physician and ex- 
amined the wounds after deceased died. He deemed the 
wound over the right eye a mortal fracture; he was not cer- 
tain as to the wound in the bowels. Called back he said the 
wound over the eye was either by a pistol ball or the cock of 
ahammer. Don’t recollect any case which did not produce 
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coma or convulsions. The wound on the eye would not pro- 
duce unconsciousness, perhaps, as it would from other points 
on the head, though it would produce death. He thought 
the ball extracted struck a button or something, but other 
balls went into the anus. 

Dr. Ropert HAInes testified that he was a practicing 
physician, the wound in the bowels or the one in the back 
either, would produce death. He examined the wounds 
carefully but did not probe them, wounds on the head are 
very irregular in their effects. 

JAMES Murray testified that he was at deceased’s house 
at the time of the difficulty; the first he knew cf it was 
the firing of a shot-gun in the direction of Ben’s and Ed- 
mund’s house, the next gun he heard was a shot-gun, and 
immediately after this six or eight pistol-shots were fired in 
rapid succession. Went in a few seconds to where deceased 
was lying, and found his little son trying to help deceased up. 

None of prisoners were to be seen. (Witness described 
the wounds substantially as the other witnesses.) Took 
deceased into the house and went for Dr. Green. When the 
doctor came, deceased thought he would die and would not 
believe otherwise, and said Ben and Edmund shot him, and 
that Ben shot him first, twice, before deceased fired, and that 
Scott and Edmund shot him from the rear, and that Edmund 
beat him. 

Laura Horne, freedwoman, testified: she saw Edmund 
shoot at deceased twice ; Richard Horne and George Jackson, 
Jr., were before Richard’s house on the steps, at the time of 
the shooting, with their guns in their hands, about fifteen or , 
twenty yards from the shooting. 

Cross-examined: She said no one had been talking to her, 
except counsel for the State in the court-house. 

She saw Judge Horne (deceased) come to witness’ house, 
he asked for an axe, a woman gave him one. He told Lucy 
to get out of the house, as he was going to burn it. He split 
a turn of lightwood, threw down a turn before witness’ house 
door, came in, put a torch into the fire and then went out. 
She saw deceased shoot; * heard deceased curse somebody, 
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heard deceased say that night “Lay down your gun, G—4 
d n you, lay down your gun, your life’s right in my 
hands, lies right in the muzzle of my pistol ; but a few more 
words do I speak unto you before I blow your d n brains 
out.” (The gun was not laid down.) He put his pistol in 
Ben’s breast. It was Ben, my husband. * Edmund and Ben 
staid in the same house. 

Tuomas Horne, brother of deceased, testified that when 
deceased believed he was dying, but while he was perfectly 
rational, he said Ben, Edmund and Scott shot him, that Ben 
shot him twice first, and after that Edmund and Scott shot 
him and beat him. 

Captain J. W. Rosinson also testified to declarations of 
deceased ; deceased said (here occurs an unexplained 
blank in the brief,) found two guns, a musket and gun’ and 
pistols belonging to the murderers. Witness examined the 
guns found, one was heavily charged, one ordinarily charged, 
and all with bright, new, fresh caps except one, i. e. the mus- 
ket out of which he could not extract the ball. 

Cross-ecamined: Found the parties—three of them in jail. 
They came to see witness about one o’clock P. M., on the day 
after the night of the shooting. 

Here the State closed. 











The defendants’ evidence was as follows: 


Marcus Furevuson, freedman, was in Louisa’s door, 
twelve steps from Ben’s house, on the night of the killing: 
saw deceased cut an armfull of lightwood and say he was 
_ going to burn the houses, and he went to Ben’s house. Ben 
was lying on the bed sick. Deceased went to the fire-place. 
Ben picked up his gun and and walked out, and deceased 
followed him, saying to Ben after walking up to him, “G—d 
d n you, what are you doing with that gun? Put it 
down, or I'll blow your d n brains out. Your life is in 
the muzzle of my pistol.” He made these same remarks ten 
or twelve times. Deceased had a pistol in his hands and 
shot first ; he shook the pistol in Ben’s breast three times 
before he shot after deceased shot; Ben returned the fire, 
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threw down the gun and ran. Witness heard several shots 
immediately after that, but don’t know who fired them. 

Cross-ecamined : Was living on deceased’s place at the 
time; was sworn before at the inquest, but did not then swear 
ignorance of the difficulty. Richard and George were stand- 
ing at Hagar’s house with their guns; did not see Scott or 
Edmund ; did not see deceased’s little son over him ; shot so 
much round witness that he ran; was facing the gun Ben 
shot ; Ben shot once ; after the shots were fired between Ben 
and deceased, he saw Cullen Horne run from the house 
towards Ben ; heard only two shots fired ; went to Hannah’s 
house that night. 

Deceased and Ben were about twenty steps from Hannah’s 
house when the shooting commenced ; was in ten steps of 
deceased when he was shot before Louisa’s doer. Did not 
see prisoners with their guns the evening before the shoot- 
ing; he was in the yard till night. Prisoners had their guns 
that evening ; did not see them load their guns. Witness 
did not say in presence of Dr. Haines and Darden and 
others, on the inquest, that he knew nothing about the case. 

Wixyy WItson, freedwoman, was present in the house 
next to Ben’s house, and about ———— steps off. Heard de- 
ceased say ‘‘ How dare you come out of my house with your 
weapon, when I come in my house to burn it down? Lay 
your weapon down, G—d d n you, or I will blow your 
brains out. Your life is in the muzzle of my pistol.” Heard 
the gun and pistel—the gun first; heard the other shooting, 
but don’t know who it was; did not go out of the house ; 
only judged by the sound and voice ; did not see the parties ; 
am familiar with Ben’s and deceased’s voices. 

Cross-examined: Came to the door; could see their heads 
but could not distinguish the parties. Deceased said to Ben, 
“How dare you come out of my house when I come in to 
burn it down?” Did not see George or Richard that night ; 
faw nothing at all; was not sworn at the inquest, and did 
not tell Darden or any one else that she knew nothing about 
the case. Prisoners came to the house about an hour by sun, 
and staid in the yard. Did not hear anybody but deceased, 
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nor hear his little son beg them to get off deceased, nor heard 
Cullen come out; heard nothing only what deceased said 
and the guns shooting, heard no gun shoot that evening, 

In rebuttal, the State proved substantially by Dr. Haines, 
A. R. Buford and C. S. Darley, that they heard Marcus at 
the inquest say, that when the difficulty began he ran off and 
knew nothing about the difficulty, and by J. J. Murray, a son- 
in-law of deceased, that he saw Marcus load a gun on the 
evening of the shooting. 

Tuos. L. Murray testified ; before deceased died, wit- 
ness heard Richard say they all quit the field in the evening 
before the shooting, that they had their guns, that he (Rich- 
ard) tried to shoot off his gun, but couldn’t, his gun wouldn't 
fire at the shooting, and that he ran off and hid it in a brush- 
heap. 

GEORGE Horne testified ; he was twelve years old; after 
the guns commenced firing he went out to his father; when 
he got to him, he saw Edmund on deceased, beating him. 
Witness told him to get off, which he did, and ran off over 
the potato patch. 

8th. The Court, on being asked by the prosecuting attor- 
neys to charge that in case of conviction the jury could recom- 
mend defendants to mercy, stated that he doubted the right of 
the jury to do so, but as the request was also made by de- 
fendants, he would give it in charge as the law; after the 
jury had retired, the Court examined the statute and called 
the jury back and charged them that it was their undoubted 
right to recommend the defendants to mercy if they thought 
proper so to do. 

9th. When the verdict of the jury was brought into Court 
and handed to the Solicitor General, he objected to receiving 
it because it was not in conformity with the pleadings. 
(What it was does not appear.) The Court asked to see the 
verdict, and after looking at it, ordered the Solicitor General 
to read it, which was done, and the solicitor then handed thé 
verdict to the clerk to be recorded, when defendants’ attor- 
neys asked to see the verdict, and before it was recorded it 
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was handed to them. The Solicitor General asked them if 
they wished to poll the jury, they answered “yes.” 

Upon polling the jury, the first nine answered that it was 
their verdict ; the tenth man, A. A. Adams, stated that that 
was his verdict in the jury room, but if it did not conform to 
the pleadings, he wished that the jury be recharged and re- 
turned to their room, because the jury did not wish that the 
county should be put to additional expense from any infor- 
mality in the verdict or want of conformity to the pleadings. 
While this juror was making this explanation, and before any 
decision by the Court, the defendants withdrew their demand 
to poll the jury. 

The verdict was then returned to the jury and the Court 
charged them as follows : 

“Gentlemen, I charge you that if several persons agree and 
conspire together with a common intent to commit a crime, 
and in prosecution of this common intent the act is done by only 
some of them, and all are present, consenting and agreeing 
thereto, though not actually taking a part therein, then all 
such as are present and concurring, are guilty alike with 
those who do the acts. Apply this principle to this case, and 
such of the defendants as the evidence satisfies your minds, 
beyond a reasonable doubt, were thus engaged, you ought to 
find guilty generally, or as principals in the first degree.” 

The jury retired and returned the verdict in the following 
form : 

“We, the jury, find Ben Horne, Scott Horne, Edmund 
Horne, Richard Horne and George Jackson, Jr., guilty of 
murder, and recommend George Jackson to the mercy of the 
Court. Assury A. ApAms, Foreman. 

The defendants moved to arrest the judgment: “ Because 
the bill of indictment fails to state that the grand jurors 
charged and accused the defendants “in the name and in the 
behalf of the people of Georgia,” and failed to show any author- 
ity of said jury to charge and accuse the prisoners of any 
crime.” The indictment was as follows : 

“State oF GEoraiA, County oF SuMTER: The grand 
jurors, sworn, chosen and selected for the county of Sumter, 
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to-wit :” (giving their names, etc.,) “on shots oaths do charge 
and accuse Ben Horne,” ete. 

This motion was overruled. 

Defendants made a motion for a new trial on the grounds 
hereinbefore stated and numbered, and on the further ground 
that the verdict was strongly against the law and the eyj- 
dence. 

The Court overruled the motion for a new trial as to al] 
of the other defendants except George Jackson, Jr. To him 
a new trial was granted. 

Ben Horne, Edmund Horne and Scott Horne, were sen- 
tenced to be hung on the 22d November, 1867, and Richard 
Horne was sentenced to the penitentiary for life. 

Those sentenced to be hung excepted to the several judg- 
ments, rulings and orders of the Court, and assign them as 
error. 








C. T. GoopE and SAMUEL ELAw, for plaintiffs in error, 


N. A. Smiru, Solicitor General, and W. A. Hawk1ns, for 
the State. 


WALKER, J. 


1. By the Revised Code, section 4535, the form of an indict- 
ment should be: “The grand jurors selected, chosen and 
sworn for the county of to-wit: in the name and behalf 
of the citizens of Georgia, charge and accuse,” etc. By see- 
tion 4536, all exceptions which go merely to the form of an 
indictment, shall be made before trial; and no motion in 
arrest of judgment shall be sustained for any matter not 
affecting the real merits of the offence charged in the indict- 
ment. After the rendition of the verdict, the defendants 
moved to arrest the judgment because the bill of indictment 
fails to charge defendants “in the name and behalf of the 
citizens of Georgia.” Did this omission affect the real merits 
of the offence charged in the indictment? Was it not an 
exception which went merely to the form of the indictment? 
The exception being merely to the form of the indictment 
should have been taken before trial. 
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2, Ought the Court to have permitted the defendants to 
sever on their trial? This is an important question, and has 
received our careful consideration. By the old law, when 
two or more defendants were jointly indicted, any one might 
be tried separately, except, such offences as required the con- 
currence of two or more to constitute the crime ; in such cases, 
the defendants should be tried jointly. Cobb’s Dig. 841. 
The act of 1856, Pamp. Acts, p. 266, amended this, and au- 
thorized the trial of one or more in those cases which require 
the joint act of two or more to constitute the crime. The 
history of this act, as we understand it, and the reason for its 
passage was, that in many cases of riots, etc., some of the 
parties would avoid arrest, and one party might be held for 
years without being tried, because the other party charged in 
theindictment could not be brought to trial. This was espe- 
cially so in the counties bordering on the State line, and 
proved to be in many cases a great hardship to those parties 
who were indicted for such offences and remained within the 
jurisdiction of the court. ‘They could not be tried separately, 
and they could not demand a trial, (McAlester vs. The State, 
17 Ga. R., 618,) and were liable to be bound indefinitely to at- 
tend upon an indictment for an offence for which they could 
not be tried. The act of 1856 intended to remedy this evil 
and allow any one of such defendants to be tried separately, 
without waiting for the arrest of others charged in the same 
indictment. The effect of this amendment was to advance 
the ends of justice and secure to the citizen his right to a 
speedy and public trial. Sec. 4595 Rev. Code, intended to 
embrace the provisions of the Code of 1833, as amended by 
the act of 1856, and authorized the separate trial of defend- 
ants for all offences. In Caldwell vs. The State, 34 Ga‘ R., 
10, this section was before the court for construction and the 
court seemed to hold that the court is the repository of the 
discretion given by the statute to say in what cases a defend- 
ant may be tried separately, though jointly indicted. The 
court, however, there say, (p. 20,) “ We do not say it is an 
unbridled, uncontrollable discretion ; but where severance is 
demanded as a right, unsupported by cause shown and re- 
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fused, we are wholly indisposed to interfere with the exercise 
of the discretion.” That was an indietment for riot, a crime 
which required the joint act of two or more to constitute it, 
and the defendants demanded a separate trial as a matter of 
right, upon mere motion, and without any special cause 
shown therefor. Under that state of facts, and in that class 
of cases, we think the decision was right, and we affirm it, 
This case, however, is a very different one. 

Here the defendants were jointly indicted for an offence of 
which one might be guilty and all the others innocent; this 
is one of the other class of cases referred to in the statute, 
The defendants stated that they wished to use each other as 
witnesses on the trial; this was assigning a special reason for 
severing on the trial. We all from our experience know how 
difficult it is to have a fair trial when several parties are on 
trial and they are introduced as witnesses for each other. The 
witness cannot testify in his own favor, and he is not bound 
to criminate himself. Besides the confusion of several issues 
being passed upon at the same time by the same jury, affect- 
ing the lives of several persons, and some of those persons on 
the stand as witnesses, is not likely to enable the jury to do 
full and impartial justice to each defendant. In this case the 
wife of one of the defendants was a witness and there is a 
difficulty in determining from the bill of exceptions what the 
court ruled as tocertain portions of her testimony. Even the 
counsel for the State, in the argument before this court, dif- 
fer as to what was decided. It originates from complicating 
too many issues to be decided at once. The humanity of the 
law did not intend to deprive three men of their lives by a 
trial thus confusedly conducted. The court should have 
granted their motion to sever on their trials, and then the at- 
tention of the court, counsel and jury could have been fixed 
upon the party on trial ; and justice would much more likely 
be attained in this manner than by the course pursued on the 
trial. In a case of this sort the fact that the defendants 
wished to use each other as witnesses ought to have been suf- 
ffcient special reason for severing on the trial, even if the 
court had the right to refuse it without special cause shown, 
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and we would have felt bound to reverse his ruling on this 
point as a matter of discretion. ‘The court must so use his 
discretion as not to abuse it, and if he improperly use his 
discretion this court will control it. But as a general rule 
we hold that in all cases where parties are indicted for an of- 
fence which does not require the joint act of two or more to 
constitute the offence, the defendants upon application have 
aright to be tried separately ; the rule is otherwise in those 
eases Which require the concurrence of two or more in their 
commission ; in cases of this class the matter is subject to the 
legal discretion of the court before whom the trial takes 
place. 

3. The remark of the judge in ruling out a question asked 
by the State’s counsel “ that Horne had aright to be mad; he 
thought any body shot had a right to be mad,” was improper ; 
and such an impropriety as we should be constrained to correct, 
if there were no other error in the case. It was certainly an 
intimation by the judge during the progress of the cause as 
to the guilt of the accused; and would make it obligatory 
upon this court to grant a new trial. Rev. Code, sec. 3183. 
Horne had no right to be mad unless he had been wronged ; 
and whether defendants had wronged him or not, and if so 
of how great a degree was that wrong, was the issue then 
upon trial. The judge should discharge his duties with im- 
partiality. Let him so administer the law that it may appear, 
as indeed his feelings should be, that it is wholly indifferent 
to him which party may succeed, provided the law is admin- 
istered. Justice is represented as blind, so that she may not 
know either party, and with a firm hand hold the scales even. 
The jury should not from any conduct or word of the judge 
be able to know what he thinks the verdict should be. Let 
him discharge with impartiality those duties which the law 
imposes upon him, and leave the jury free to perform those 
imposed upon them, according to law and the facts of the 
case. 

Judgment reversed. 
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THE Groreta Raw Roap AnD BANKING Company, plain. 
tiff in error, vs. HENry M. Scort, defendant in error, 


If a legal charge pertinent to the issue be asked in writing, it should he 
given to the jury. - But if from all the evidence in the cause it appears 
that the verdict is right, and the jury should have found the same if 
the charge requested had been given, a new trial will not be granted on 
account of such refusal. 


Trover. Motion for new trial. Decided by Augusrys 
Reese. Richmond Superior Court. January Adjourned 
Term, 1867. 


This was an action of trover, by Scott against said com- 
pany, for the conversion of certain property described ag 
“sixty bales of cotton yarns, twenty-one bales of hickory 
stripes, and five bales of woolen yarns” of the property of 
said petitioner, and of the value of twenty thousand dollars, 
The parties were at issue, on the appeal, upon a plea of not 
guilty. 

The evidence was as follows: 

L. O. BRIDEWELL (by commission) testified, through his 
agents, he shipped very large quantities of such goods as 
hickory stripes, woolen jeans and cotton yarns over said rail- 
road, the value of each being many thousands of dollars; 
can’t state quantity or value. The goods were marked to 
L. O. Bridewell and consigned to him. The agents of the 
different railroads tock possession of them on their arrival in 
Augusta, Georgia. 

Certain quantities of those goods were, on the 25th of 
April, 1865, in possession of said road at that place. He 
authorized plaintiff to take possession of the goods mentioned 
in direct interrogatory. (The interrogatory is not set forth.) 
The order was addressed to Col. George Younge, the Superin- 
tendent of said road. He had received from the plaintiff a 
consideration for said goods. The consideration was Osna- 
burgs for making grain-sacks, lamp-black and tanning-oil, for 
use in the Government shoe-factory. He thought plaintiff 
still had the order; he could not give a copy of it, but it was 
a simple order to the agent to deliver the goods to plaintiff. 
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The truth of the transaction was, he had gotten from plain- 
tiff goods of different kinds and of considerable value, which 
he could not get elsewhere, and used these goods in different 
ways for the Confederate Government, and to satisfy plaintiff 
and repay him, an order on the railroad agent was given to 
him for a lot of goods which arrived at Augusta for Bride- 
well during the latter part of April, 1865. Plaintiff took 
the order in satisfaction of his demand a Bridewell as 
agent for said government. 

Cross-ecamined, he said: He shipped the goods as Major 
L. O. Bridewell, a Quartermaster of the Confederate Govern- 
ment,stationed at Augusta, Georgia. He was a Quartermaster. 
When he spoke of the goods being in possession of the rail- 
road agents on the 25th April, 1865, he spoke from knowl- 
edge of the fact. 

He believed the order was signed by him officially, as he 
signed all orders with reference to Government goods shipped 
over said road. He had in his said official capacity fre- 
quent dealings of this sort with the officers of said com- 
pany, and was known to them as an officer of said depart- 
ment, and was in that official character stationed at Augusta, 
Georgia. He did not remember to have ever shipped any 
goods of his own over said road. 

These goods were the property of the Confederate States or® 
they had been ; he sold and transferred them to plaintiff, and 
had full power and authority to do so. He thought the or- 
der was given about 20th April, 1865, but knowing these 
goods would arrive, he had assured plaintiff that he should 
be paid out of them on arrival, some weeks before. Their 
arrival was much delayed, ‘and this was impressed upon him 
by plaintiff’s frequent applications for payment. He had ap- 
plied for and obtained from the Quartermaster-General an 
order to exchange and sell such goods as were on hand, for 
such as were needed about the works which he controlled. 
That jorder was left among his official papers in Augusta, 
Georgia, if not lost. This order was not given in view of a 
surrender of the Confederate States, but was a bona fide 
transaction. He had no interest in the suit. 
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The order, as follows: 
“©, §. CLoruine StorE Depot, Q. M. OFrrice, 
Augusta, Ga., April 23, 1865, 
Cot. YOUNGE, 
Sup’t of Georgia Railroad : 

You will please deliver to H. M. Scott thirty-five bales of 
yarns, etc., shipped to me from Madison, Ga., now in your 
depot. Respectfully, L. O. BRIDEWELL, 

Maj. and Q. M. in charge,” 

Endorsed : 

“Q. M. OFFICE, 

Augusta, Ga., April 29, 1865. 

Colonel Younge, Agent Georgia Railroad, will deliver to 
H. M. Scott what yarns and cloth are in your depot shipped 


to me. 
L. O. BRIDEWELL, 


Major and Q. M.” 


Wm. WALKER testified: He was employed by said rail- 
road in April, 1865; saw some yarns and hickory stripes 
which had been consigned to Maj. Bridewell at the depot, on 
29th of said month, but on Saturday one of the car loads was 
taken away by the Government, the other was taken to Bel- 
lair for safety. Discharged soldiers were passing through 

* Augusta then and committing depredations, and it was 
thought best to have these goods out of the way. This car 
was brought back after a few days, not over a week. Major 
Bridewell was the Quartermaster representing the Confeder- 
ate States in that department at Augusta, and these goods 
were consigned to him. He did n.t remember the number 
of bales in the car, nor the amoufit of yarns or cloth. The 
freight on these goods was not paid. The Confederate Gov- 
ernment had owed the railroad a large amount for freight for 
many months. He knew the fact that the freight on these 
goods was not paid, because it was the custom not to collect 
freight till the car is unloaded and the contents checked and 
ready for delivery, and this car had not been unloaded. He 
had for many years heen employed by the company, and had 
an intimate knowledge of their business. 
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He was present when the railroad was pillaged by a mob, 
ja May, 1865; this car had not returned from Bellair then. 
He only knew the contents of the car by seeing them a’ week 
er ten days after they came back to Augusta; it had then 
yaros and stripes, about half and half. 

Henry M. Scort, the plaintiff, testified : He delivered to 
Maj. Bridewell, for the use of the Confederate Government, 

6 to a considerable amount, for which that Government 
was indebted to him; Bridewell was to pay him by giving 
him yarns and stripes, He had furnished Bridewell with tan- 
ners’ oil, osnaburgs, etc. The negotiations between him and 
Bridewell, about settling by exchange, commenced as early as 
February, 1865. On the 23d of April, 1865, Bridewell gave 
him the order aforesaid, in pursuance of their contract ; it 
was given in good faith and had no reference to the surren- 
det of the armies, 

On Saturday, 29th April, 1865, the endorsement was made 
on the back of the order, and on that day he demanded of 
Mr. Younge, the agent of the defendant, the goods in his 
possession, Younge replied, “There is (a) trick in this ar- 
rangement with Maj. Bridewell. I do not think it is all 
right.” Scott said, ‘It is all right, and you can seé Major 
Bridewell, if you choose, and he will tell you the same 
thing.” Younge refused*to deliver the goods, saying “The 
authorities of the road have ordered me to hold the goods for 
freight.” He said freight, generally, and not freight on these 
car loads. Scott replied he had plenty-of money to pay the 
freight, that he had $100,000 or more,of Confederate money, 
and could pay the freigit. 

On Tuesday, May 2d, 1865, he went to the depot and saw 
the effects of the mob and the evidences of what they had 
done, saw one bale of goods marked L, O. Bridewell and 
took it with him, but afterwards sent it back to the witness,. 
Walker, who claimed it as his own. He found one hundred 
and twenty-one bunches of yarn in the depot (two bales and 
athird), which were given up to him: He went.to the de- 
pot several times, for the same purpose, after that, and de- 
manded the goods so often, that Col. Younge got so he would 
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not look at his papers. Younge gave no other answer at any 
time inconsistent with that given on the 29th of April ; his 
last visit to the depot was between 2d and 15th May» had 
spoken to Younge in the streets, previous to 29th April, on 
the subject, but made no demand till that day, when he took 
with him a shipping list and presented the order. The value 
of the goods was fifteen thousand dollars ; the goods demand- 
ed were forty bales of yarns, twenty-one bales of stripes and 
five bales of woolen jeans. One car would have held the 
number of pounds they weighed, but not their bulk. 

Mr. Myers testified: Each bunch of this yarn was worth 
$2.50 to $2.75 on 29th April, 1865; stripes were worth 30 
cents, jeans 30 to 35 cents, in gold, at retail. The news of 
the surrender of Confederate States arms to United States 
army was received in Augusta about the 12th of April, 1865; 
Upon reflection, he would not fix the day. He remembered, 
feelingly, the pillaging of the depot by the mob, and knew 
the news of the surrender reached Augusta several days be- 
fore that. 

It was admitted that the premium on gold in currency was 
38 per cent. 

The foregoing brief was prepared by the attorneys for 
plaintiff. There was another prepared by Scott’s attorney, 
and by consent, they both come ug; under the Judge’s sane- 
tion. They were not materially different. 

After the argument the Court. charged the Jury, that if 
they should believe, from the evidence, that Bridewell had 
no right to divest the tatle of the Confederate Government by 
sale to the plaintiff, or that said sale was fraudulent and not 
bona fide, there can be no recovery by the plaintiff. Also, if 
the jury believed, from the evidence, that Bridewell had a 
right to sell, and did bona fide transfer said property to plain- 
tiff, then plaintiff is entitled to recover, provided the goods 
were not detained bona fide, and refused to be delivered on 
account of the non-payment of freight upon them, nor for 
the purpose of inquiring or ascertaining the character of the 
plaintiff’s title. Also, that if the jury believed, from the 
evidence, that the refusal to deliver the goods to plaintiff was 
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based bona fide upon a claim of freight, and that the same 
was not tendered, and that the refusal to deliver was made 
for the purpose of bona fide inquiring into the plaintiff's title, 
and that the goods were destroyed by a mob or taken by Con- 
federate or United States Government before defendant had a 
reasonable opportunity and time to satisfy himself upon the 
subject, then and in that event the company is not liable; 
otherwise, they are. Also, that in such case, proof of de- 
mand, and refusal, was necessary, and that where demand and 
refusal are resorted to as evidence of conversion, possession 
by the plaintiff at the time of demand of the property sued 
for must be proven by the plaintiff. The Court charged, also, 
that if the refusal of Younge be received by the jury as evi- 
dence of the conversion of only so much of the goods as the 
defendant had in possession at the time of the demand, that 
the burden of showing how much in value, and what goods 
were thus in possession of the defendant at the time of the 
demand, was on the plaintiff, and he could not recover until 
he had shown this, “also, that if the freight on the goods 
had not been paid, the defendant had the right to refuse to 
deliver them.” 

His Honor, at the-time of giving such charge, was re- 
quested to give the jury the following instruction, viz: 
“Whatever may be the rule of law applicable to other ques- 
tions, it is incumbent on the plaintiff to identify the goods 
contained in the car described by the witness, Walker, as the 
only goods in possession of the road at the time of the de- 
mand on the 29th of April, 1865, as goods sued for and re- 
ferred to in the petition. They must be so distinctly identi- 
fied as to enable the defendant to know what goods he must 
deliver in the event of a recovery against him, and to enable 
him to plead this recovery as a bar to any future suit by the 
same parties for the same cause of action;” which said re- 
quest to charge was presented in writing, and was refused by 
the Judge. 

After the said cause was thus submitted to the Jury, a ver- 
dict was returned for the plaintiff in the sum of forty-two 
hundred and fifty dollars in gold, with interest from April 
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23d, 1865, with discount on United States paper currency 
sihiea at date of payment. 

The defendant moved for a new trial upon the grounds, 
that the verdict was contrary to law, to the charge of the 
Court and the principles of justice and equity, and strongly 
and decidedly against the weight of the evidence; and be. 
cause the court refused to charge as requested as aforesaid, 

By consent, this motion was heard in chambers, before 
Judge REEsE. A new trial was refused, and for review of 
the ruling on the points taken in the motion, the case was 
brought up. 


JoHnson & STARNES, attorneys for plaintiff in error, con- 
tended that they had shown paramount title out of the plain- 
tiff, and cited 2 Greenleaf’s Ev., Sec. 648; 14th Johns, R,, 
125; 15th Johns, R., 207; 11th Wendell, 466; Glenn ys, 
Gestion, 2 How. R., 1; Sheneshorn vs. Van Valkenburg, 
11th Johns. R., 529. 

2d. Delendent! s lien for freight was a good reply to the de- 
mand, 2Gr.Ev., Sec. 648; 9th Bac. Abr., 678; Story on B., 
588; West vs. Tupper, Ist Bailey, 193; Code of Ga., Secs, 
3637, 3641. 

This case is in the nature of detinue, Code, Sec. 5117, and 
the evidence and pleadings too uncertain. 1st Ves., 317; 
3d Lev., 18 ; 2d South, 509—211; 3d Watts, 333; Thomp- 
son vs. Currier, 3d Foster N. H. R., 237; 2d Ld. Raymond 
R., 1410; 4th Burr, 2455. 


Henry W. HIiiarp, attorney for defendant in error, 
cited 20th Ga. R., 50; 26th, 438; 28th, 484; 30th, 661; 
30th, 968; 31st, 351, 492 and 365, to show how loth this 
Court is to disturb verdicts. 

Code, Secs. 2048, 2965; Adams vs. Clark, 9th Mass. R., 
215; Heine vs. Andrews, 2d Durr R., 318; Dickey vs. The 
Franklin Bank, 32 Maine R., 572; Cobb & Dowes 9th Barb. 
R., 230, as to the refusal on claim of freight; 2d Sand. 
47; 2d N.C. R., 266; 14th Eng. L. & E. R., 175, as to what 
was conversion in this case, and 9th East. R., 506; 2 Ld. 
Raymond, 792; 2d Burr R., 260; 18th Johns. R., 157; 
3d Johns. Cases, 44, 414, to show that title was in Scott. 
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WALKER, J. 


The refusal of the Court to give a pertinent legal charge 
when requested in writing, may be a ground for a new trial. 
Revised Code, section 3664. The Court should always give 
to the jury such a charge; but whether the refusal to give 
such a charge in any particular case should be a ground for 
anew trial, must depend on the facts and cireumstances of 
the case, and the influence such omitted charge should have 
had upon the verdict of the jury. Suppose the verdict un- 
der the evidence is right and ought to have been the same if 
the charge requested had been given, a new trial should not 
on account of such refusal be granted. And such is this case. 
The verdict of the jury was right, or at least the defendant 
has no right to complain of it. We think the request to 
charge was pertinent and legal, and should have been given ; 
but inasmuch as the verdict ought not to have been different 
from what it is if the charge had been given, and substantial 
justice has been done, a new trial should not be granted. 
Where a verdict metes out to the parties their respective 
rights, a Court should not be very astute in searching for 
grounds to set it aside. The great object of Courts should 
be to award to each suitor that to which under the law he is 
entitled; this accomplished, justice is satisfied. The re- 
sult may not*have been reached by the regularly beaten 
paths—the process may not very well stand the criticism of 
the rules of technical science; still, if the result is in ae- 
cordance with the great principles of right, it should not be 
disturbed. 

Judgment affirmed. 
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JoHN T. SHEWMAKE ef uxor, and THomas A. Parsong ¢ 
uxor, et al., plaintiffs in error, vs. ExEcuTors or Henry 
P. Jones, et al., defendants in error. 


1. Where the question is exclusively one of fact for the determination of 
a jury and the finding is upon testimony enough to support the verdict, 
this Court would not be justified, either upon principle or precedent, 
in granting a new trial. 

2. The accidental omission to charge as requested, is “not a sufficient 
ground for a new trial. If counsel making the request was present, 
and had observed the omission and called the Judge’s attention to it, 
then, if the charge were pertinent and one which should have been 
given, the failure or refusal would have been good ground of exception, 


Bill for discovery, ete. Motion for new trial. Decided 
by Judge Hook. Burke Superior Court. May Term, 1866, 


As all the assignments of error in this case, except one, are 
virtually that the verdict was wrong under the evidence, and 
as the other was based on an alleged refusal to charge what 
the Judge was willing to charge but omitted by oversight, it 
is unnecessary to know more of the case than appears by the 
following opinion. 


JOHN T, SHEWMAKE, for plaintiffs in error. 
E. Starnes, for defendants in error. 
Harris, J. 


1. The whole matter in this cause, arising upon the devise 
of a plantation and the fixing of its boundaries, being exclu- 
sively one of fact and for the determination of the jury, 
and such fact being found against the complainants and 
upon testimony enough to support the verdict, we cannot, 
upon either principle or precedent, be justified in interfering 
with this verdict by granting the new trial asked. 

2. The accidental omission by the presiding Judge over the 
trial, to give in charge the requests made by complainants 
counsel, does not furnish a sufficient ground for a new trial. 
If the counsel making the requests was present when the 
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jury was instructed, perceiving that his requests had not been 
noticed, it was his province and duty to have called the 
attention of the Judge to the omission. Had this course 
been pursued and the Judge either refused or failed, then, if 
the request was pertinent and one to which complainant was 
entitled, such refusal or failure would have furnished a ground 
of exception. 
Judgment affirmed. 





Tue SouTHERN Express Company, plaintiff in error, vs. 
Epwarp B. Purcett, defendant in error. 


1. When goods are delivered to a common carrier for hire, to be trans- 
ported by him from one place to another: Held, that under the law of 
this State, no excuse will avail him in case of the loss of the goods, 
unless it was occasioned by the act of God, or the public enemies of 
the State, and that he cannot limit his legal liability by any notice 
given, either by publication, or by entry on receipts given for the 
goods, or tickets sold, but he may make an express contract, independ- 
ent of his receipt, and will then be governed thereby. 

2. When there is evidence of an express contract between the common 
carrier and the shipper of the goods, outside of the receipt therefor, 
whereby the shipper was to send a man along with the goods shipped 
on an open car, with a tarpaulin to cover them, and buckets of water 
to protect the goods against fire, which the shipper failed to do, and 
the goods were destroyed by fire: Held, that although the common 
carrier was liable under the law for negligence, yet it was a question to 
be submitted to the jury, whether the goods were destroyed by the 
negligence of the defendant, or in consequence of the failure of the 
plaintiff to perform his contract on his part, under the evidence in the 
case. 


Action against common-carrier. Tried before Judge GiB- 
son. Richmond Superior Court. January Term, 1867. 


This was an action by Purcell against the Southern Ex- 
press Company, a corporation, for the loss of thirty-three bales 
of cotton, alleged to have been delivered to them as a common- 
carrier, at Augusta, Georgia, to be taken to Wilmington, 
North Carolina. 
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The plaintiff introduced E. W. Doveury, who testified 
that on the 27th of February, 1864, he sold to plaintiff 
twenty-eight bales of cotton, classed as good middling to 
middling fair, weighing in the aggregate 14,243 pounds, at 
$1.10 per pound, and that it was worth $1.00 per pound on 
the 9th day of May, 1864. He recognized the bill shown 
him as the one by which he sold, and it is correct. 

Plaintiff then showed by J. B. Witson, that on the 7th 
of May, 1864, he was an agent of defendant at Augusta, as 
such gave the receipt shown him, but did not receive the cot- 
ton in person, made out the receipt from data furnished by 
the tally-book kept at the railroad by defendant’s clerk. He 
knew nothing about the contract nor the cotton, nor whether 
defendant charged the usual freight. 

The receipt was then read to the jury. It was as follows: 


“ SouTHERN EXpress CoMPANY. 
Avueusta, May 9th, 1864. 


Recieved of E. B. Purcell thirty-three bales of cotton, val- 
ued at dollars, and for which amount the charges are 
made by said Company, marked ‘R. R. for James Mullen, 
Wilmington, N. C.,’ which it is mutually agreed to be for- 
warded to our agency nearest or most convenient to destina- 
tion only, and there delivered to other parties to complete the 
transportation. It is further agreed, and is part of the con- 
sideration of this contract, that the Southern Express Com- 
pany is not to be held liable or responsible for the property 
herein mentioned, for any loss or damage arising from the 
dangers of railroad, ocean, steam, or river navigation, leakage, 
fire, or from any cause whatever, except the same be proved 
to have occurred through the fraud or gross negligence of its 
agents or servants, unless specially insured by it, and so 
specified in this receipt, which insurance shall constitute the 
limit of the liability of*the Southern Express Company in 
any event, and if the value of the property above described 
is not stated by the shipper at the time of shipment, and 
specified in this receipt, the holder thereof will not demand 
of the Southern Express Company a sum exceeding fifty 
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dollars for the loss or detention of, or damage to each pack- 
age herein receipted for. Nor shall said Company be held 
responsible for safety of said property after its arrival at its 
place of destination. All articles of glass or liquids will be 
taken at shipper’s risk only, and the shipper agrees that the 
said Company shall not be held responsible for any injury or 
loss by leakage, breakage, or otherwise. 
Freight $1,158.50. (Paid.) For the Company, 
J. B. WILSON.” 


Plaintiff then examined F. DamisH, of Branchville, South 
Carolina. He testified that he was conductor of the train 
upon the South Carolina Railroad, on the 9th of May, 1864, 
which carried plaintiff’s said cotton from Augusta, Georgia : 
it was on a flat car, and so far as he knew no special messen- 
ger was in charge of the car. The car was No. 1, he took it 
at Hamburg, South Carolina, and left it at Branchville, 
South Carolina, on a side track. The tracks were about ten 
feet apart, and where ise left said cotton it was in danger of 
being burnt by sparks from passing engines. A car of cotton 
was burnt upon that side line about that time, but he did not 
know the fate of this cotton. So far as he knew, the car had 
no protection against fire; no person, other than the train 
hands, went with the car to protect it, and there were no 
buckets except those belonging to train. At times the Rail- 
road received cotton on flat cars. There was a watchman in 
the service of the South Carolina Railroad at Branchville. 

E. W. Cots, for plaintiff, testified that he was Superin- 
tendent of the Georgia Railroad, and had been for three or 
four months, that he had been Superintendent of the Nash- 
ville and Chattanooga Railroad, and had been Superintend- 
ent of railroads for seven years. The rules of railroads 
require very great care in loading cars with cotton, it is 
usually put in box-cars. Buckets of. water should be carried 
(when cotton is shipped on platform cars) to extinguish fires. 
When left at a station, it should be under guard. Left on 
side line, it is in danger of fire from passing engines. 

It was shown that on the 9th of May, 1864, such cotton 
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was worth in Wilmington 12} cents in specie. Such was then 
sold there at that price. 
Here the plaintiff closed. 


The defendant relied on said receipt as a special contract, 
and also upon an alleged special oral contract with the Com. 
pany, by which Purcell agreed to take all risk of transporta. 
tion on himself, and furnish means for protecting the cotton 
from fire, and failed to furnish them. 

In support of this last ground, the Company offered the 
following testimony : 

SYLVESTER testified that he was then and on the 9th of 
May, 1864, an employee of defendant. The Company had 
no box-cars, had two open platform cars. About the 9th of 
May, 1864, plaintiff had a load of cotton brought from the 
direction of the Georgia Railroad, on one of the defendant’s 
flat cars to the South Carolina Railroad. Sylvester was sent 
to Marly, Superintendent of the South Carolina Railroad, to 
see if he would take it. He refused to receive the cotton 
unless defendant would send it on one of their cars, cover it 
with a tarpaulin, and send a man along with it, with buckets 
of water, to extinguish fire. Sylvester told Shuter, Superia- 
tendent of defendant, in the presence of plaintiff and James 
Mullins, what Marley had said. Plaintiff and Mullen 
agreed that Mullen should go with the car, and the terms 
required by Marly should be complied with. 

Mullen did not go with the train which took the cotton, 
nor did he go until the morning after it left. Purcell being 
a railroad man, defendant took it as an act of accommodation 
to him, and was to receive only half the usual freights. Pur- 
cell gave his due bill for the freight; it has not been paid. 
Witness thought war existed at the time. 

Witness was present when Wilson gave the receipt, he took 
the memorandum from witness’ tally-book which contained 
the entries made by him from plaintiff’s bills. He was told 
by an employee of defendant, the cotton was burnt; he saw 
the remains of the car when it was brought back, it was 
burnt. The car was worth $25,000.00 in Confederate money. 
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The endorsement at shipper’s risk, was only required of 
goods extra hazardous. 

The answers of SAMUEL TINSLEY to interrogatories were 
read. He was employed in May, 1864, by the South Caro- 
lina Railroad Company, as agent at Branchville, South Caro- 
lina. During that month a car load of cotton was destroyed 
there, but his books being lost, he could not give the exact 
date. It arrived there from Augusta, Georgia, at 8 o’clock, 
A. M., and was switched off on the Columbia track, i. e. the 
side line on the Columbia side. It was an open car, a plat- 
form car, adapted to the carrying of coal, and was marked, 
No. 1., Southern Express Company. It was full of bales of 
cotton. He did not then count them, but the usual Joad is 
from thirty-five or forty bales. Its destination was Wilming- 
ton, North Carolina, and it was switched off to await the 
arrival of the train from Charleston to Columbia connecting 
at Kingsville with the Wilmington and Manchester Road. 
That train was due at Branchville at 2 o’clock, P. M. The 
car No. 1 was destroyed by fire at Branchville, about 1 
o'clock, P. M., before the arrival of said train from Charles- 
ton. 

He knew not the origin of the fire. So far as he knew, 
neither the owner nor any agent for him was in charge of the 
car, or taking any care of it. The conductor of the train 
which brought it, turned it over to witness to be sent to 
Kingsville and there delivered to the Wilmington and Man- 
chester Railroad. Witness saw no other person connected 
with the car or cotton. 

Witness, at the time of trial, was employed by South Car- 
olina Railroad Company, and resided at No. 37, Wolfe 
steeet, Charleston, South Carolina. In May, 1864, he was 
the general agent of said Company at Branchville, and had 
charge of all its interests there, and was subject to call by 
day or by night. E. M. Gilbert, the assistant superintend- 
ent, had a desk at Branchville, and did business there as 
occasion required ; he resided at Orangeburg and his duties 
took him over the whole road, he left orders with witness, 
who was the only officer transacting business at Branchville. 
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The employees of the Company at that place were two 
watchmen and two carpenters. It was the duty of the 
watchmen to guard the cars day and night, and of the car. 
penters to repair cars, ete. Henry Kinsay and Carter 
were the watchmen—Kinsay was on duty at the time. The 
regular passenger trains, up and down, met at Branchville 
about 12 o’clock, M., in the day, and the down freight traing 
from Augusta and from Columbia, met at Branchville about 
8 o’clock, A. M., and the up freight trains passed Branch- 
ville about 2 o’clock, P. M., in the day, one going to Augusta 
and the other to Columbia. 

He did not recollect the name of the engine nor of the 
engineer of the train which brought the cotton there. The 
conductor’s name was Frederick. The side track, where the 
cotton was burnt, was about fifteen or twenty feet from the 
main track. Witness knew not the origin of the fire, Kin- 
say discovered it about 1 o’clock, P. M., and reported it to 
him at the office. He did not know the owner of the cotton, 
the conductor said it was for Wilmington, North Carolina. 

In rebuttal the plaintiff was examined. The cotton burnt 
was that which he bought from Doughty. The contract for 
shipment was made with Shuter, acting President of the 
Company, in their back office. No one else was present, 
Sylvester, Hall and Mullen were at the time in the front office, 
The cotton was taken for him as a railroad man, the South 
Carolina Railroad Company having no cars to spare. He went 
over the river with it; it went down the road by the early 
train next morning. The contract was not a matter of accom- 
modation, except that the cotton was taken for him as a rail- 
road man with whom the Company exchanges favors. 

He did not agree to take the risk ; he loaded the cotton in 
person ; this is not usual, though once Mr. Mays, at Camak, 
the father of the agent there, who lived near the depot, did 
it. The cotton was partly covered with a tarpaulin belong- 
ing to the Georgia Railroad Company. No water was fur- 
nished, nor did he agree to furnish any, nor did he agree to 
send Mullen with the cotton ; he went next day to sell it. 

Shuter sent Sylvester to see Marly about shipping the 
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a 
cotton. Witness had not applied to Marly. Witness never 
demanded payment for the loss till Shuter demanded pay- 
ment of the note for freight. Witness offered to square off, 
but Shuter refused ; this was eight or ten months after the 
loss, He had been up the Georgia Railroad some months, 
was back some time before Shuter dunned him on the note. 
Epwarp O’DonNELL testified that he was an old railroad 
conductor, that in carrying cotton in open cars it is necessary 
to place it at least seven cars from the engine, and that open 
cars so loaded could not be safely left on sidelings, exposed 
to passing trains, without a guard and water to put out 





sparks. 
In currebutter, defendant examined J. W. MEREDITH, who 


testified that he was an employee of the South Carolina Rail- 
road Company, 9th May, 1864, this cotton came to the depot on 
acar loaded, and he sent it over to Hamburg that evening and 
did not see plaintiff go with it. It was started for Wilming- 
ton in the morning. Freight cars from Augusta to Wilming- 
ton always went with the train for Charleston, and were 
switched off at Branchville to wait for the up train from 
Charleston for Columbia, which took them to Kingsville. 
The passenger trains passed while those cars waited there. 

Said Joun E. Marty testified that Purcell applied to 
him about the 9th of May, 1864, to take a car load of cotton 
to Wilmington, he had no cars and declined taking it,—Syl- 
vester afterwards called for the Express Company. Marly 
then agreed to take it if defendant would furnish a car, have 
the cotton covered with a tarpaulin, and send a man with 
buckets of water to prevent fire. 

The Court charged the jury that the receipt shown was 
not such a special contract as under the laws of Georgia ex- 
empted defendant from liability, and that they were liable as 
common-carriers, unless a special contract or agreement was 
shown ; and that if the contract was made as testified by 
Sylvester, it was still incumbent on defendant to prove that 
there was no negligence by defendant. 

The verdict was for plaintiff, for one thousand dollars in 
specie without interest. 
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New trial was moved for by defendant on the grounds 
that the verdict was contrary to the evidence, etc., that the 
Court erred in charging as aforesaid as to the receipt, and ag 
aforesaid as to the oral contract set up by Sylvester’s evidence, 
The Court held the motion under advisement till June Term, 
1867, and then refused a new trial. ° 

The questions made here are those in the said motion, 


Wiuuram T. Goutp, Witt1am DouGHERTY, for plaintiff 
in error, made substantially the same points, and quoted the 
cases cited in Southern Express Company vs. Newby, 36th 
Ga. R., 642, Q. V. 


H. W. Hrcxr1arp, for defendant in error. 


Points and cases cited: Defendant is common-carrier, 
Code, sec. 2039; nothing excuses it but act of God or of 
public enemy, sec. 2039; McArthur vs. Sears, 21 Wend. R, 
190 ; Alden vs. Gray, 3 Gray, (Mass.,) R., 342 ; their contract 
is fixed by law, not by agreement, Thurman vs. Wells, 18 
Barb., 500; 2d Kent’s Com., 602; as to contracts limiting 
liability, sec. 2041, Code; Davidson vs. Graham, 2 Ohio 
(U. S.) 131, Code, sec. 2039; 1 Sm. & Mar., 279; Gould 
vs. Hill, 2 Hill, 623; Penn. R. R. Co. vs. McCloskey, 3 
Penn., 526; Berry et al., vs. Cooper, 28th Ga. R., 543; 
19th Wend. R., 272; Story on B., 318, 459; and this case, 
June Term, 1866 ; and as to the verdict, 28th Ga., 365; ib, 
484; 31st Ga. R., 492, 531. 


WARNER, C. J. 


This is an action brought against the defendant as a com- 
~ mon-carrier for the loss of thirty-three bales of cotton. The 
errors complained of are, that the Court ‘below refused to 
grant a new trial upon the several grounds specified in the 
record. The first assignment of error that we will now con- 
sider and decide is, that the Court below erred in charging 
the jury, “that the receipt offered in evidence was not a spe- 
cial contract binding on the plaintiff.’ The decision of this 
question involves the liability of a common-carrier in this 
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State, as well as the eatent to which he may limit his legal 
ability under the laws thereof. What is the legal liability 
of a common-carrier in case of the loss of goods entrusted to 
him as such, under the laws of this State? By the 2039th 
section of the Revised Code, it is declared, that “ Any person 
undertaking to transport goods to another place for a com- 
pensation, is a carrier, and as such is bound to ordinary dili- 
gence.” The 2040th section of the Revised Code declares, 
that “one who pursues the business constantly, or continu- 
ously, for any period of time, or any distance of transporta- 
tion, is a common-carrier, and as such is bound to use extraor- 
dinary diligence. In cases of loss, the presumption of law is 
against him, and no excuse avails him, unless it was occa- 
sioned by the act of God, or the public enemies of the State.” 

1. The legal liability of a common-carrier by the laws of this 
State, therefore, in case of the loss of the goods entrusted to 
him, is clearly and explicitly defined, and no excuse will avail 
him, unless such loss was occasioned by the act of God, or the 
public enemies of the State. Thusis the law written, and pos- 
itively declared, by the supreme power of the State. We 
have thus shown what is the legal liability of a common-car- 
rier in this State, in case of the loss of the goods. The next 
question that presents itself is, how far, to what extent, and 
in what manner can such common-carrier limit that liability, 
imposed upon him by the law? It is contended in this case, 
that the defendant has limited his legal liability in his re- 
ceipt given for the cotton to the plaintiff. To give such a 
construction and effect to the receipt, as is contended for, 
would be to allow the defendant to limit and regulate his 
legal liability as a common-carrier, in express contravention of 
the law, which imposes it upon him. The defendant’s liabil- 
ity as a common-carrier is regulated by law upon the grounds 
of public policy, and he cannot be permitted, by his own act, 
to limit the effect and operation of that law, and thereby de- 
feat that public policy. It was the duty of the defendant, as 
acommon-carrier, to obey the law in regard to his liability as 
such, and not to attempt to make it, for his own protection. 
But the 2042d section of the Revised Code expressly de- 
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clares, that “‘ A common-carrier can not limit his legal liability 
by any notice given, either by publication, or by entry on re. 
ceipts given, or tickets sold. He may make an express con. 
tract, and will then be governed thereby.” ‘The legal liabjl. 
ity of a common-carrier, as defined by the law, is one thing; 
his legal liability as a common-carrier, under an express con. 
tract made with the shipper, is another and quite a different 
thing. In the latter case, his liability will depend upon the 
terms of that express contract, and will be governed by it, 
But such express contract limiting his legal liability as a com- 
mon-carrier, cannot be proved by a notice given, either by 
publication, or by an entry on the receipt given for the 
goods, or tickets sold. The express contract made with the 
shipper of the goods, limiting the legal liability of the com- 
mon-carrier, must be made independently of the receipt given 
for the goods, and be proved independently thereof, as any 
other contract is proved, when entered into by two or more 
parties to it. The common-carrier receipts the shipper for 
the goods, and the law fixes his liability therefor in case of 
loss ; but the common-carrier and the shipper may enter into 
an express contract, outside of the receipt given for the goods, 
in regard to the carrier’s liability, and then, both parties hay- 
ing a fair opportunity to understand the terms of the con- 
tract, will be governed by it. Such, in our judgment, is a 
fair and legitimate interpretation of the Code, in relation to 
the liability of common carriers in this State. 

2. The next ground of error assigned upon the record is, that 
the Court erred in charging the jury “ that if the contract was 
made as testified by the witness Sylvester, it was still incum- 
bent on the defendant to prove, that there was no negligence on 
their part.” The effect of this charge in our judgment, was to 
exclude from the consideration of the jury the question in 
dispute, whether the cotton was destroyed by the negligence 
of the defendant, or by the failure of the plaintiff to perform 
his part of the express contract, if they should believe such 4 
contract was made. In view of the facts of this case, as dis- 
closed by the record, we think that the Court below erred,in 
not charging the jury, in addition to the charge as given, that 
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if they should believe from the evidence, that there was an 
express contract made between the plaintiff and defendant out- 
side of, and independent of the receipt given for the cotton, as 
testified to by the witness Sylvester, and that the cotton was 
destroyed by fire, in consequence of the failure of said plain~ 
tiff to perform said contract on his part, then the defendant 
was not liable for the loss of the cotton. It is true that the 
defendant, as a common-carrier, is liable under the law, for 
negligence. Whether the cotton was destroyed by the negli- 
gence of the defendant in this case, or by the failure of the 
plaintiff to perform his contract with the defendant in rela- 
tion to its transportation (if any such contract was made) is 
the question forthe jury to determine under the evidence, and 
the charge of the Court upon that point. Upon this last 
ground, we reverse the judgment of the Court below and 
grant a new trial. 
Judgment reversed. 





Tue Mayor AND ALDERMEN, of the city of Savannah, 
plaintiffs in error, vs. ALGERNON S, HARTRIDGE, defendant, 
in error. 


H. sued the M. and A., of Savannah, for damages produced by taking H’s 
land for a street ; the Judge below, refused to allow any question an- 
swered touching the advantages which H. might gain from the opening 
of the street, and charged the jury that such advantage or gain could 
not be used to decrease or set off H’s damages: Held, that the refusal 
and charge were both right. The decision in Jones vs. the Wills Val- 
ley Railroad, 30th Ga. R., covers this case. 


“Just compensation” for private property taken for streets. 


Tried before Judge FLEMMING. Chatham Superior Court. 
May Term, 1867. 


Said municipal authorities were extending East Broad street 
through Hartridge’s land. The free-holders, appointed pur- 
suant to See. 4758 of the New Code, to assess the damages 
sustained or the benefits or advantages derived by Hartridge, 

9 
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by taking his land, allowed him nothing. He appealed, 
Upon the trial a witness examined by Hartridge’s attorneys, 
was asked, on cross-examination: “Would there, or not, beg 
benefit or advantage, present or prospective, derived by said 
owner of land, by the opening of said street, and the erection 
of buildings on it ?” 

The Court would not allow that question, nor any question 
seeking to prove the advantage to Hartridge to be derived 
from the extension, answered. Healso charged the jury that 
such advantage or gain could not be used to decrease or set-off 
Hartridge’s damages. 

The jury found $1000 and costs for Hartridge. 

The corporation complain that the Judge erred in rejecting 
said evidence, and in so charging the jury. 


Epwarp J. Harbin, for plaintiffin error, cited Young 
vs. Harrison, 17th Ga. R., 30, and 17th paragraph of the Con- 
stitution of 1865. 


HarrripcE & CuIsotm and T. E. Loyp, for defendant 
in error, replied : 

The authority to assess benefits to the land-holder is de- 
rived from the sections of the Code in reference to the city of 
Savannah. Code of Georgia, Sec. 6578. 

This was enacted before the Constitution of Georgia inhib- 
ited the taking of private property for public use without just 
compensation being first provided and paid. Constitution of 
Georgia, Article 1, Clause 17. 

The Constitution of the United States not applicable to 
State legislation. 7 Peters 247. 

The common law alone applicable in Georgia, prior to the 
aduption of the last Constitution, This could at any time 
be controlled by statute. Now the Constitution controls. 
This is similar to New York Constitution. The right exer- 
cised is the right of “eminent domain.” 6 Barbour, 218; 9 
Barbour, 546. 

These decisions not overruled. 4 Comstock. 

Decisions in Kentucky support our position, under a Con- 
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stitution similar to ours. 5 Dana, 31. See, also, Sedgwick 
on Measure of Damages, 602, 414, note. 

The decision in 17th Georgia was based upon a different 
state of facts, and was rendered before the present Constitu- 
tion was adopted. So that the Court is not called on to over- 


rule it. 
Harris, J. 


Was Judge Flemming right in refusing to allow the coun- 
sel of plaintiffs in error, to prove by the witness, under exam- 
ination “ Whether Hartridge would not derive benefit from 
the proposed extension of the street through his land ?” is the 
only question presented for our consideration. 

Adhering to the decision made in the case of Jones vs. 
Wills Valley Railroad, 30th Ga. R., page 43—the question 
admits of but an affirmative answer 

In that case it was decided that where the private property 
of a citizen was taken against his wish and will, for a railroad, 
he should be paid the value of the property so taken in coin. 

Judgment affirmed. 





Dayton Crry Company, plaintiff in error, vs. HAwEs & 
WILLoUGHBY, defendants in error. 


Dalton City Company leased to Ford their shops, etc., and he agreed to 
pay them for rent for said property, ‘‘ for the first year a sum equal to 
one-half of the net profits of Ford’s business,” etc.: Held, that said 
Company and Ford were partners in said business under said lease. 


Complaint. Partnership. Tried before Judge MILNER. 
Whitfield Superior Court. October Term, 1867. 


This case was before the Supreme Court at March Term, 
1862, and a new trial was granted. The only question 
brought up this time is, whether R. K. Ford and the Dalton 
City Company were partners. Cvunsel for-the Company 











116 SUPREME COURT OF GEORGIA. 


Dalton City Company vs. Hawes & Willoughby. 








ee 


admit that in said decision of the Supreme Court, it was held 
that they were partners, but because the attorney for the 
Company was absent during the trial in the Superior Court, 
in 1862, and at the argument in the Supreme Court afore. 
said, etc., they ask the Supreme Court to review its decision 
as to the matter of partnership. 

The case grew out of this state of facts : 

The Dalton City Company, in 1859, “leased ” to Ford a 
steam mill and its appurtenances for one year, with the priy- 
ilege of renewal for four years, if satisfactory to both parties, 
The “lease” was to be terminated by Ford’s death. It was not 
to be assigned while he lived, nor pass to his representatives if 
hedied. Ford was to give his personal attention and supervis- 
ion to the running of the mill, and should he cease to do so, ex- 
cept for temporary absence on business or for sickness, the lease 
should end. He was to carry on at said mill, a general wood- 
machine-shop and cabinet business,” and should furnish cer- 
tain specified machinery for that purpose, “the cost of said 
machinery to be allowed for and deducted from the gross 
profits of said business in estimating the amount due for 
rent,” and he could add other machinery on the same terms, 

It was stipulated that ‘‘inasmuch as beth parties to this 
contract are at a loss to decide what sum would be a fair rent 
for said property, or what rent the proposed business would 
justify, said Ford shall pay as rent for said property for 
the first year, a sum equal to one-half the net profits of 
his business, as well on putting up elsewhere any work 
the material for which is prepared wholly or in part at said 
mill, as on the work done, put up and completed at said 
mill, and at the expiration of said first year, said parties 
shall agree on a fixed sum as rent for the term of renewal or 
ascertain the same by reference to the profits of said business, 
said sum not to exceed or fall short of one-half the net 
profits of said business.” And in order to ascertain this, 
Ford was bound by the contract to keep a correct account 
of all the transactions of the mill, work done there or else- 
where, materials bought, ete., in books which should al- 
ways be subject to the inspection of the Company’s agent. 
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From these books balances were to be struck quarterly, and 
the rent then paid upon the basis aforesaid. Should a book- 
keeper be needed, he could be employed by Ford and his 
wages charged to the business, but Ford could not select one 
without the approval of said agent. 

The other stipulations are not important for our present 
purpose. ‘The contract was signed by the Dalton City Com- 
pany (by its agent) and by R. K. Ford. 

After this contract was made, Ford accepted a bill of 
exchange, signing the acceptance “ R. K. Ford & Co.” On 
this acceptance Ford and the Company were sued as partners. 
The Company plead no partnership, ete. 

The Court charged the jury that under said contract Ford 
and the Company were partners, and accordingly a verdict 
was had against Ford and the Company. 

The plaintiff in error excepted to said charge. 


J. A. W. Jounson, for plaintiff in error. 
Witu1amM K. Moors, for defendant in error. 


Harris, J. 


The plaintiff in error was sued as a copartner with R. K. 
Ford, under the name of R. K. Ford & Co., by which firm 
name a draft at six months for $815.87, drawn by Hawes & 
Willoughby, was accepted. 

The plaintiff in error denied the partnership. To establish 
below the partnership, the plaintiff there put in evidence an 
instrument in writing purporting to be a lease by the Dalton 
City Company to R. K. Ford, of its steam mill and machin- 
ery, and whereby the defendant, as rent for the same, reserved 
one-half of net profits, ete., and also produced an exemplifi- 
cation of the case of the Dalton Manufacturing Company vs. 
R. K. Ford & Co., decided by this Court at Atlanta, in 
March, 1862, in which suit said instrument in writing, 
called a lease, seems to have been carefully analyzed, and 
was adjudged to constitute articles of partnership between 
the plaintiff in error and said R. K. Ford. With the inter- 
pretation thus made of said “lease,” we are content to abide. 

Judgment affirmed. 
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Dog, ex dem., DUKE CRENSHAW, et al., plaintiffs in error yg, 
Jno. W. Rosrnson, executor, et al., defendants in error, 


1, Ejectment was brought, on the several demises of Stamper and Wingo, 
against Robinson, who died pending the action, and his son, as exe¢y. 
tor, was made a party defendant. On the trial, plaintiff proposed to 
read Stamper’s deposition, (having released him from his warranty, jp- 
demnified him against costs, ete.,) to show that the testator, Robinson, 
held possession of the land in dispute, under Stamper, and thus defeat 
the adverse possession set up and proved by the executor: Held, that 
notwithstanding Stamper was not interested in the action, and by the 
law prior to the act of 1866, was a competent witness for the plaintiff, yet, 
according to the proviso to the first section of the ‘‘Act to declare certain 
persons competent witnesses,’’ etc., (acts 1866, p. 138,) Stamper was 
not a competent witness in his own favor, he being one of the parties 
to the original contract, and the opposite party, Robinson, being dead, 

2. Held, also, that while Robinson, the executor, is a competent witness 
in his own favor, yet Wingo is not, because he is the opposite party to 
the cause of action in issue and on trial and the other party is dead—he 
cannot, therefore be a witness in his own favor. The rights of Robin- 
son, the deceased, are to be decided, and as he cannot be heard, the 
statute excludes the testimony of other parties to the original contract 
or cause of action in issue and on trial. 


Kjectment. Motion for newtrial. Decided by Judge Ik- 
WIN. Forsyth Superior Court. August Term, 1867. 


On the 18th day of September, 1855, plaintiff brought 
ejectment for the recovery of lot No. 1405, 14th district and 
Ist section of Forsyth county, against Wm. Robinson, tenant, 
upon the several demises of Duke Crenshaw, Wm. H. Bar- 
ton, Daniel B. Rich, Robert S. Hooks, Martin M. Stamper 
and Zachariah Wingo. 

Pending the action John Robinson died, and his son and 
wife, his executors, were made parties defendant. The de- 
fendant plead the statute of limitations, 


On the trial the plaintiff read the following chain of title 
to said lot. Grant from the State to Duke Crenshaw, dated 
1st December, 1835, drawn from defendant’s possession, Cren- 
shaw’s deed to Wm. H. Barton, dated 30th July, 1833, Bar- 
ton’s deed to D. B. Rich, dated 12th January, 1839, Rich’s 
deed to Robert 8. Hooks, dated 10th January, 1839, Hooks’ 
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deed to Martin W. Stamper, dated 30th January, 1840 ; Stam- 
per’s deed to Zachariah Wingo, dated 2d March, 1855. All 
these deeds contained the usual warranty. Plaintiff then 
roved the locus, and that William Robinison was in posses- 
sion of said lot at the commencement of the suit and closed. 

The defendant introduced a quit-claim deed for said lot, 
from William Hardin to William Robinson, dated 8th March, 
1847, and proved by the Justice of the Peace who witnessed it, 
that Robinson paid $50 for the lot, Hardin delivered to him 
the plat and grant, (and said he would send him the grantee’s 
deed when he went home) and that he thougiat Robinson had 
possession of the lot from the date of this deed till suit was 
brought—though hecould not say Robinson was in posses- 
sion on the 21st of May, 1854, or in 1852, or in October, 
1853, nor that there had been no gapin Robinson’s possession. 

PenDLETON J. Hurcurns testified, that he thought Wm. 
Robinson, from the date of said quit-claim deed, had had pos- 
session by himself or his tenants ; there was a cabin on it, but 
he did not know when it was built, and a small patch was 
cleared on it ; Chapman, a gold-digger, first squatted on it, but 
did not claim it ; William Robinson’s brother, Israel, was in 
possession, but witness thinks he was William’s tenant ; Har- 
man Willis was in possession in 1855, and said he was Rob- 
inson’s tenant; fifty dollars was an high price for the lot in 
1847. He didnot recollect who was in possession on the 21st 
of May, 1852, nor in September, 1854, nor in the Spring of 
1851. 

JouHN W. Rosinson, said executor, testified that he was 
present when his father bought from Hardin, and that what 
was then done had been correctly stated by the Justice of the 
Peace, (ante) ; soon after his father took possession ; said squat- 
ter, Chapman, was there, but did not claim the land and soon 
after left; in no year since was there any interruption of the 
possession by his father or his tenants, and said patch was 
cultivated every year. When Chapman left, Israel Robin- 
son went in, when Israel left his brother Garrett went in, 
Lowry succeeded Garrett, Harmon Willis succeeded Lowry, 
and when Willis left, Wm. Robinson went in; all the fore- 
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going were William Robinson’s tenants, and after William 
Robinson went in, he and his executors have been continu. 
ously in possession. 

John Martin Stamper was there and sold the land ; Willis 
told the witness of it; William Robinson was then in Jackson 
county and witness went over with the grant and Hardin’s 
deed and told Wingo before he bought it, that William 
Robinson claimed the lot ; witness once went to the Rocky 
Mountains and was gone eight months, but they were pitch- 
ing a crop when he left, it was made when he returned, his 
father gave personal attention and oversight to the lot while 
he and his tenants had possession, his father was absent. in 
California two years of the time. Witness admitted he was 
heir to his fathers estate and a party to this suit, but denied 
asking Wingo, at the time he bought the lot from Stamper, to 
buy it for witness’ father. 

Tn rebuttal the plainiiff introduced Cavin H. Wrneo, 
who testified that he did not recollect all that was said by 
John W. Robinson and witness’ father, Zachariah Wingo, at 
the time, but was present when Stamper sold the lot to 
witness’ father at his house, and that at one time John W, 
Robinson did ask Zachariah Wingo to buy said lot for 
William Robinson, saying his father would do what was 
right about it. 

The plaintiff offered to read the answers of said Stamper, 
(who had been released from liability and indemnified against 
costs) to show that Wm. Robinson was only his agent and 
went into possession under him, etc., to sustain plaintiff's 
title. 

The defendant objected to this testimony, because Stamper 
was interested, and because he was a party to the record and 
William Robinson was dead. Upon the last ground the 
Court rejected the answers. Plaintiff then moved to rule out 
said evidence of John W. Robinson, the executor, but this 
the Court refused to do. Plaintiff then offered Zachariah 
Wingo as a witness, but upon. objection taken the Court 
would not allow him to testify. 

The jury found for the defendant. 
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A motion for new trial was moved for on the grounds that 
the verdict was contrary to evidence, etc., because the Court 
erred, in rejecting the said answers of Stamper, in refusing to 
rale out the evidence of John W. Robinson, executor, and in 
refusing to allow Zachariah Wingo to testify. 

This motion was overruled, and error is assigned on each 
of the grounds in it contained. 


H. P. Bett, for plaintiffs in error. 
Grorce N, Lester, for defendant in error. 
WALKER, J. 


1. By the act of 15th December, 1866, Pamph. Acts, p. 138, 
Revised Code, section 3798, no person shall be excluded 
from testifying by reason of incapacity from crime, or inter- 
est, or from being a party; but every person so offered shall 
be competent to testify in behalf of any of the parties to the 
issue on trial, “ provided, that, when one of the original par- 
ties to the contract, or cause of action in issue and on trial, 
is dead, or is shown to the Court to be insane, or when an ex- 
ecutor or administrator is a party in any suit on a contract 
of his testator or intestate, the other party shall not be ad- 
mitted to testify in his own favor.” Was Stamper a compe- 
tent witness, when he was a party to the record, to the cause 
of action in issue and on trial, and Robinson, the other party, 
was dead? The plaintiff was forced to use the name of 
Stamper as a lessor, because the deed to Wingo was made 
pending the adverse possession of Robinson, and was there- 
fore void. During the present term, in the case of Doe, ex 
dem., Dearmond vs. Roe and Brooking, this Court decided in 
effect, that the deed from Stamper to Wingo did not convey 
title out of Stamper so as to prevent a recovery in his name, 
even when introduced by the defendant for the purpose of 
showing title out of the lessor of the plaintiff; that the plain- 
tiff could show the adverse possession of the defendant in 
order to show his own deed to be invalid. Stamper then 
was a necessary party; the recovery could be had alone in his 
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name, and therefore he was offered as a witness “ to testify in 
his own favor.” It is admitted that under the law as it stood 
prior to the passage of the act cited, Stamper was a compe- 
petent witness. Interest then was the test, and it is not in- 
sisted that Stamper had any legal interest in the case, so that 
if he be excluded at all, it must be because of the provisions 
of the act of 1866. By the act, the fact of being a party 
does not exclude him, nor does interest exclude; he is not 
embraced in the fourth section of the act; the question turns 
upon the construction of the proviso to the first section, al- 
ready quoted. The act isentitled “ An act to declare certain 
persons competent witnesses as in the act set out, and for other 
purposes.” It is not simply to declare certain persons compe- 
tent witnesses, but to declare them competent “as in the act 
set out.” Now how are they declared competent as in the aet 
set out? Why, all parties are competent witnesses, notwith- 
standing their crimes, or interests, or being parties, “ except 
as hereinafter excepted.” What are “hereinafter excepted ?” 
“When one of the original parties to the contract, or cause of 
action in issue and on trial, isdead, * * * the other 
party shall not be admitted to testify in his own favor.” 
What was the cause of action in issue and on trial in this 
case? The possession of the lot of land. Stamper proposed 
to be admitted as a witness in his own favor, to set up his 
own right of possession and defeat that of Robinson, the 
other “original party to the contract,” who was dead. It 
was to allow Stamper’s version of the “contract” between 
him and Robinson to be proved by Stamper, when Robin- 
son’s version could not be heard, because he was dead. Un- 
der this state of facts, Stamper was not declared a competent 
witness “as in the act set out,” but was such as were intended 
to be included among those “ hereinafter excepted.” 

2. Wingo was not a competent witness unless made so by 
the statute. The issue here was between Stamper and Wingo 
on the one side, and the estate of the dead man Robinson on 
the other. Wingo was one of the original parties to the 
cause of action in issue and on trial, and Robinson, the other 
party, wasdead. The statute says, the other party, 7. e. the 
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living one, shall not be admitted to testify in his own favor 
under such circumstances. The rights of the party deceased 
are to be passed upon, and the statute intended that where 
such is the case, the other party to the original contract, or 
cause of action in issue and on trial, should be excluded. If 
both parties could not be heard, then neither should. 

In relation to the executor, it may be sufficient to say we 
see nothing in the statute to exclude him. As already 
said, neither his interest, nor being a party, affects his com- 
petency ; nor is the other party to the original contract, or 
cause of action in issue and on trial, dead. Therefore, we 
think he was a competent witness. See Chisolm, Adm’r, vs. 
Turner, 36th Ga. R., 565. With the testimony of the execu- 
tor in, the defence of the statute of limitations was pretty 
well made out, and the verdict sufficiently supported by the 
evidence. 


Judgment affirmed. 
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[ No. 1.] 
Wiiuiam L. Aycock, sheriff, plaintiff in error, vs. Wy. 
LIAM N, MARTIN, administrator, etc., defendant in errof, 


[ No. 2.] 
JoHnson I. CunnineHaw, sheriff, plaintiff in error, vg, 
WituiAM A. CALcLouGH, defendant in error. 


[ No. 3.] 
ALEXANDER B. HENDRY, plaintiff in error, vs. Joun MoK, 
Guwny, sheriff, defendant in error. 


[ No. 4.] 
Peter A. HEARD, and Towns, sheriff, plaintiffs in error, 
vs. A. B. JonEs, executor of JoEL D. Newsom, defend- 
ant in error. 


The obligation of a contract is a legal not a mere moral obligation ; it is 
the law which exists at the time the contract is made, which binds a 
party to perform his undertaking. The obligation does not inhere in 
the contract itself proprio vigore, but in the law applicable to the con- 
tract. The act of 18th December, 1866, commonly known as the stay- 
law, held to be unconstitutional and void, on the ground that it im- 
pairs the obligation of contracts within the prohibition of the consti- 
tution of the United States, and the constitution of the State of Geor- 
gia. Warner, C, J. 


Harris, J., concurs in the above, and decides further : 

That the 4th section of said act is an interference with the execution of 
the judicial process of the Courts by the officers of the Courts, and is 
therefore violative of those clauses of the constitution of Georgia dis- 
tributing the powers of the government among the three departments 
thereof, and prohibiting the exercise by the Legislature of any of the 
powers belonging to the Judiciary. And further; that the Legislature 
has no power to alter or modify any judgment of the Superior Courts 
of this State, or by law to arrest or suspend the enforcement of such 
judgments. Harris, J. 


A stay-law is constitutional. WaLkeEr, J., dissenting. 


Stay-laws. No. 1 by Judge MILNER, in Bartow Superior 
Court, September Term, 1866. No. 2 by Judge WILLIAM 
M. ReeEsE, Oglethorpe Superior Court, April Term, 1867. 
No. 3 by Judge CLARKE, Randolph Superior Court, May 
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Term, 1867. No. 4 by Judge Warner, Troup Superior 
Court, May Term, 1867. 


[ No. 1.] 
Aycock, as sheriff, was ruled for not making the money on 
a fi. fa. (issued upon a mortgage made the 7th day of May, 
1859, for $790.00 principal, $406.00 interest and costs). He 
showed for cause, that the stay-laws prevented a levy. The 
Court held this showing insufficient, and granted a rule abso- 
lute against him, and he excepted. 


[ No. 2.] 

Calclough held a judgment against Burnett Moore, ob- 
tained in 1860. In 1865 the fi. fa. thereon was levied on land. 
In three days after this levy, Calclough’s attorney, thinking the 
levy was void by the stay ordinance, had the same dismissed. 
In October, 1866, the plaintiff made affidavit that the exec- 
utrix of Moore, (who was then dead,) “ has since the issuing 
of said fi. fa., to-wit, on or about the first day of January, 
1866, removed property which was and still is subject to said 
fi. fa., to-wit, sixteen bales of cotton worth $2,000.00, and 
one horse worth $100.00, the said removal having been to 
points beyond the boundaries of the county of Oglethorpe.” 

This affldavit was delivered to the sheriff on the 18th of 
October, 1866, with instructions to make the money on the 
fi fa 

On the 31st October, 1866, the executrix made her affida- 
vit that “she did not, on or about the 1st January, 1866, 
remove any property, as said Calclough has sworn in his affi- 
davit,” and that “she has never moved any other property 
at any time with fraudulent intent, nor to avoid the payment 
of her just debts as executrix as aforesaid.” 

She also filed the affidavit of poverty, authorized by the 
stay act of March, 1866. 

Upon a rule against Cunningham to show cause why he 
had not collected the money, etc., he showed the facts afore- 
said and nothing more. The Court granted a rule absolute 
against him, requiring him to pay plaintiff his money due 


on said fi. fa. 
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Aycock, et al., vs. Martin, et al. 
[ No. 3.] 


Hendry brought two actions of trespass, one against Gunn, 
and the other against Gunn and one Brooks. The allered 
trespasses were the levy of fi. fas. against Hendry, on his 
property, which fi. fas. were bottomed on notes made in 
1863, and which he averred were stayed by law. 

These two actions were demurred to and by consent argued 
together. The demurrers were sustained, and plaintiff ex- 





ns 


cepted. 
[ No. 4.] 

Joel D,. Newsom obtained a judgment upon a promissory 
note, against Peter A. Heard, and therefrom was issued a fi, 
fa., returnable to May Term, 1863, of the Superior Court of 
Troup county. Newsom died, and Jones became his execu- 
tor. The sheriff did not make the money on the same, 
because of “the stay-law.” 

Upon this being brought to the attention of the Court at 
May Term, 1867, by a rule against the sheriff, the following 
order was passed : 

“ JoEL D. Newsom vs. Peter A. HEARD. 

“ Fi, fa. returnable to Troup Superior Court. May Term, 
1863. Principal $1,238.50 ; interest to judgment $164.23. 

“On motion of counsel for Andrew B. Jones, executor of 
Joel D. Newsom, the plaintiff, it is ordered that the sheriff 
do proceed to raise the money on the above fi. fa., as required 
by the terms thereof, and that he make return of his actings 
and doings thereon to the next term of this Court.” 

The plaintiff in error says this order was wrong because of 
the statute of 13th December, 1866, known as the stay-law, 
and brings it up for review. 

Nos. 1 and 2 were argued at June Term, 1867, and held 
under advisement. Judge WARNER having decided the 
Jones case below, and being Chief Justice when Nos. 2 and 
4 were heard, the Judges agreed that instead of writing out 
opinions seriatim in each case, WARNER, C. J. should write 
out the opinion of the Court in No. 4, that Harris, J. 
should write out the opinion in the others, and that WALK- 
ER, J. should dissent in one opinion applicable to all. 
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WorrorD, Parrott & Coxg, in No. 1, Matuews & 
Rem, in No. 2, H. Frevper, in No. 3, B. H. Brana, in 
No. 4, for plaintiffs in error. 


WarrEN AKIN, in No. 1, Linton STEPHENS in No, 2, 
A. Hoop, in No. 3, B. H. Hi1, in No. 4, for defendants in 
error. Others appeared pro and con, but their names are not 
shown by the dockets. 


WARNER, C. J. 


The question made by the record in this case, involves the 
constitutionality of the act of the Legislature passed on the 
13th December, 1866, commonly known as the “stay law.” 
The Constitution of the United States declares that “no 
State shall pass any law, impairing the obligation of con- 
tracts.” The Constitution of the State of Georgia declares, 
that “ex post facto laws, laws impairing the obligation of 
contracts, and retroactive laws, injuriously affecting any right 
of the citizen, are prohibited.” The Constitution of the 
State of Georgia further declares, that “legislative acts in 
violation of the Constitution are void, and the judiciary shall 
so declare them.” Thus it will be seen, that if the act of 
13th December, 1866, is in violation of the Constitution of 
the United States, and the Constitution of the State of 
Georgia, or either of them, then this Court is bound so to 
declare, by its judgment, under the most solemn obligations 
that can be imposed ; indeed, it has no discretion in the mat- 
ter but to obey the stern mandate of the supreme law of the 
land. 

The first inquiry, therefore, which is presented for our con- 
sideration and judgment is, does the act of the Legislature of 
the 13th December, 1866, impair the obligation of the con- 
tract between the parties in this case, as prohibited by the 
Constitution of the United States? The Constitution, it will 
be perceived, does not prohibit the States from passing laws 
impairing contracts. The prohibition is expressly directed 
against laws which impair the obligation of contracts. What 
is the obligation of a contract as contemplated by the Consti- 
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tution? “The obligation of a contract is a legal, not a mere 
moral obligation: it is the law which binds a party to perform 
his undertaking. The obligation does not inhere or subsist 
in the contract itself, proprio vigore, but in the law applicable 
to the contract.” 1st Bouvier’s Law Dictionary, 652, and 
authorities there cited. When the parties entered into the 
contract now before the Court which the plaintiff seeks to 
enforce, what was the legal obligation of the defendant? Hig 
legal obligation was, to do and perform, just what the laws of 
the land, applicable to the contract, required him to do and 
perform, at the time the contract was made, in accordance 
with its terms and stipulations: that was the exact measure 
of his legal obligation at the time the contract was made; 
nothing more, nothing less. The defendant’s legal obligation 
was to perform his contract, as the laws of the land, applica. 
ble to that contract, required him to perform it, at the time it 
was made. That was the extent of his legal obligation to the 
plaintiff, and just to that extent the plaintiff had the legal 
right to have it performed, in order to maintain the integrity 
of the legal obligation of the defendant’s contract. If it was 
not the existing law of the State, applicable to the contract 
at the time it was made, which created and defined the de- 
fendant’s legal obligation to perform it, in accordance with its 
terms and stipulations, what is it that does create and define 
his obligation to perform it? If there had been no evisting 
law applicable to the contract, prescribed by the supreme 
power of the State, at the time it was made, creating and de- 
fining the defendant’s obligation to perform it, then he would 
have incurred no other than a mere moral obligation, over 
which human tribunals have no jurisdiction. It therefore 
necessarily follows, that the existing law applicable to the 
contract, prescribed by the supreme power of the State, at 
the time the contract was made, creates and defines the de- 
fendant’s legal obligation to perform it, in accordance with 
its terms and stipulations. “A perfect right is that which is 
accompanied by the right of compelling those who refuse to 
fulfil the correspondent obligation. A perfect obligation is 
that which gives to the opposite party the right of compul- 
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sion” Vattel, 62. The defendant’s obligation to perform 
his contract in accordance with its terms, was a perfect obliga- 
tion, because the plaintiff, at the time the contract was made, 
had the legal right, under the then existing law of the State, 
to have compelled its performance. The defendant’s obliga- 
tion to perform his contract was just what that existing law 
made it, just what that existing law required, and would 
have compelled to be done for its performance, in behalf of 
the plaintiff, the other party to it. The defendant’s obliga- 
tion to perform his contract, under the then existing law, was 
perfect, and the plaintiff's right to have that obligation per- 
formed as prescribed by that existing law, was also a perfect 
right. 

Having shown that the defendant, by the terms and stipu- 
lations of his contract, had imposed upon himself a perfect 
legal obligation to perform it, and that the plaintiff had a 
perfect legal right to have that legal obligation performed in 
accordance with the existing law, which created and defined 
that obligation, let us now inquire what acts of the Legisla- 
ture will impair the legal obligation of contracts within the 
constitutional prohibition? In the case of the Justices of the 
Inferior Court, of Morgan county, vs. Sparks et al., (6th Ga. 
R., 439,) this Court have answered the question in the most 
explicit terms. The Court say in that case “the objection to 
a law on the ground of its impairing the obligation of a con- 
tract does not depend on the extent of the change which the 
law may make in it. Any deviation from its terms, by post- 
poning or accelerating the period of performance which it pre- 
scribes, or imposing conditions not expressed in the contract or 
dispensing with the performance of those which are, however 
minute or apparently immaterial in their effect upon the con- 
tract of the parties, impairs its obligation and, consequently, 
is within the constitutional prohibition.” Although the con- 
stitutionality of the stay-law was not involved in that case, 
yet the legal rule, applicable to acts of the Legislature, im- 
pairing the obligation of contracts was correctly stated, and 
was again reiterated in Winter vs. Jones, 10th Ga. R., 195. 
We have endeavored to show what was the extent of the de- 

10 
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fendant’s legal obligation to the plaintiff at the time the co 
tract was made, We have shown what is the rule of law, , Ap. 
plicable to this particular class of cases, as asserted and reco. 

nized by this Court. Now let us examine the act of the 13th 

December, 1866 and see whether according to the rule recog. 

nized by this Court, (as well as all other Conti where the 
laws of the land are independently and impartially adminis. 
tered) that act impairs the legal obligation of the contract he. 
tween the parties in this case? The act is declared to be “An act 
for the relief of the people of Georgia, and to praneng the levy 
and sale of property under certain circumstances.” The Js 
section of the act declares “ that there shall be no levy and sik 
of property of defendants in this State under any execution 
founded on any judgment, order or decree of any Court, here. 
tofore or hereafter to be rendered upon any contract or Jia. 
bility, made or incurred, prior to the Ist of June, 1865, or in 
renewal thereof, though bearing a subsequent date, except in 
the following manner: For one-third of the principal and 
interest due on said execution and no more, which may be 
levied on or after the Ist of January, 1868, one-third of the 
whole on or after the 1st of January, 1869, and the remain- 
ing one-third on or after the Ist of January, 1870, unles 
the defendant shall endorse on the execution, a waiver of the 
benefit of this act.” The 4th section of the act, further de- 
clares, “that any officer, or other person, violating this act 
shall be guilty of trespass, and liable to the defendant, or per- 
son injured, in damages, not less than the amount of the judg: 
ment, order or saiier upon which he is proceeding, as in 
other cases of trespass.” The existing law of this State, atthe 
time the contract was made between the parties, on whieh this 
judgment and execution is founded, and which the plain- 
tiff is seeking to enforce, imposed the legal obligation upon 
the defendant to perform it, in accordance with its terms and 
stipulations. That legal obligation was in full force and 
binding upon him, on the 13th day of December, 1866, when 
the act in question was passed. Does the act of the 13th of 
December, 1866, postpone the performance of that legal obli- 
gation ? If it does, then in the explicit words of this Coutt, 
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before cited, it impairs the legal obligation of the contract. 
Does the act of 1866 impose conditions upon the parties, not 
expressed in the contract, or in the law, applicable to the con- 
tract at the time it was made? If it does, then, according to 
the same authority, it impairs the legal obligation of the con- 
tract. Does the act of 1866, dispense with the performance of 
any part of the legal obligation of the defendant to perform 
his contract, as that legal obligation existed, under the law, 
at the time of its enactment? If it does, then, according to 
the well-established rule of law, recognized and declared by 
this Court, in the two cases before cited, it impairs the legal 
obligation of the contract. 

Now, in what manner, does the act of 1866 impair the 
legal obligation of the defendant’s contract? At the time 
of the passage of that act, the defendant’s legal obligation to 
pay the debt, included in the judgment, was upon him in 
all its force and effect, as the same existed under the law, 
at the time the contract was made. 

Now, by the act of 1865, he is relieved from the perform- 
ance of that legal obligation, until the first day of January, 
1868, absolutely and for two-thirds, thereof, until the first day of 
January, 1869, and for one-third thereof, until the 1st day of 
January, 1870. Thatact expressly declares, that the defend- 
ant’s legal obligation to perform his contract, shall not be en- 
forced by the process of the Court, until the 1st day of January, 
1868, and after that time, only in the manner before stated. To 
that extent, the defendant is relieved from the performance of his 
legal obligation to the plaintiff, as the same existed, under the 
law, at the time the contract was made, by the act of 1866. 
The 4th section of that act, also declares, that any officer, or 
other person, (which includes the plaintiff) who shall violate the 
provision of the act, of 1866, shall be guilty of trespass, and 
liable to the defendant in damages, ete. Thus, it will be 
perceived, that by the act of 1866, the defendant is not only 
relieved from his legal obligation to the plaintiff, to perform 
his contract for a definite period of time, but that any officer, 
or other person, who shall enforce the performance of the 
defendant’s legal obligation, within that time, to perform his 
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contract, as the same existed at the time the contract jy 
made, shall be guilty of trespass and punished as a tregpasjey 
The act not only relieves the defendant from his legal obliga. 
tion to perform his contract with the plaintiff in the Manner 
specified therein, but actually declares that the plaintiff shal 
be guilty of trespass if he shall enforce the performance of 
the defendant’s legal obligation to perform his contract, in. 
posed by the laws of the State, at the time the contract ya 
made. The legal obligation of the contract is impaired by 
relieving the defendant from its performance as expressed jy 
the act. The legal obligation of the contract is impaired 
because the plaintiff cannot enforce the defendant’s legal ob. 
ligation to perform it, without being a trespasser and liable 
for damages under the act. Before the passage of the act of 
1866, the defendant was under a legal obligation then resting 
upon him in its full force, to perform his contract. Is that 
legal obligation to perform his contract with the plaintiff as 
binding upon him now as it was before the passage of that 
act, or is that legal obligation ess binding upon him now than 
it was then? The law of the State applicable to the contract 
as it existed at the time the contract was made, constituted, 
as we have shown, the exact measure of the defendant's legal 
obligation to perform it in accordance with its terms and 
stipulations. Is that legal obligation of the defendant to 
perform the contract the same now under the legislative 
enactment of the 13th December, 1866, as it was at the time 
the contract was made? Is the legal obligation of the defend- 
ant to perform his contract now, as strong and binding upon 
him as it was when the contract was made? If it is, then he 
obtains no relief from the performance of his legal obligation 
to the plaintiff under the contract, and the act of 1866, doe 
him no good, confers no benefit upon him whatever, and thi 
legal obligation of the contract is not impaired. If, however 
the defendant’s legal obligation to perform his contract i 
not now as strong and binding upon him as it was whe 
the contract was made, what isit that makes that legal 0 

ligation to perform it less strong and less binding upon him 
Most unquestionably it is the provisions of the act of 1866 
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which declares that the defendant’s legal obligation to perform 
that contract, as the same existed at the time the contract was 
nade, shall not be enforced by the levy and sale of his prop- 
erty under any execution founded on any judgment rendered 
upon that contract, until the first of January, 1868, then 
oily one-third thereof, and the remaining two-thirds on the 
frst January, 1869, and first of January, 1870, respectively. 
The act postpones the ultimate performance of the defendant’s 
gal obligation of his contract until the first of January, 
1870. The act of 1866 prescribes conditions for the perform- 
ance of the defendant’s legal obligation prejudicial to the 
rights of the plaintiff, which did not exist under the laws of 
the State creating and defining that legal obligation, at the 
tine the contract was made. Will any honest, fair-minded 
man undertake to say, when we take into consideration the 
defendant’s legal obligation to perform his contract, as that 
legal obligation existed under the law at the time the contract 
was made, and his legal obligation to perform it now accord- 
ing to the provisions of the act of 1866, that his legal obli- 
gation to perform that contract has not been postponed, 
altered, weakened and impaired by that act? One fact is quite 
apparent at least, that the defendant’s legal obligation to per- 
form his contract under the provisions of the act of 1866, is 
not the same as it was under the aw applicable to the contract 
at the time it was made, and the question is, whether that act 
impairs that legal obligation. 

But the argument for the defendant is, that the act of 1866 
only affects the remedy, and that the remedy is no part of the 
contract, therefore it is not within the constitutional prohibi- 
tin. The reply is, that the constitution does not prohibit 
the Legislature from passing laws impairing contracts. The 
constitution declares that “no State shall pass any law im- 
pairing the obligation of contracts.” Whether the defendant’s 
legal obligation to perform his contract with the plaintiff has 
been impaired by the Legislature, under the name or form of 
aremedy or any other name, makes no difference ; the question 
still remains to be answered, does the act of 1866 impair the 
legal obligation of the defendant's contract with the plaintiff? 
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That the Legislature may pass remedial statutes is readily 
conceded, provided always that such remedial statutes do not 
impair the legal obligation of contracts. A statute of limita. 
tion does not affect or impair the legal obligation of the 
contract, it merely prescribes the time within which that 
legal obligation shall be enforced, the obligation itself remains 
intact. Acts of the Legislature abolishing imprisonment for 
debt, as well as acts exempting certain property from sale 
under execution, have been held not to be within the consti- 
tutional prohibition, for the reason that such acts merely 
modified the remedy, but did not touch or interfere with the 
legal obligation to perform the contract, that legal obligation 
to perform the contract still remaining in full force and bind. 
ing upon the parties, as the same existed at the time the 
contract was made. ‘This class of cases does not necessarily 
limit, postpone, restrict or impair the binding force of the 
legal obligation to perform the contract, as the same existed 
at the time it was made, but simply declares the manner in 
which that legal obligation shall be enforeed—the legal obli- 
gation to perform the contract according to its terms and 
stipulations, remaining untouched. A remedial statute, how- 
ever, is as much a law as any other statute, and is as much 
within the constitutional prohibition as any other statute, 
where it impairs the legal obligation of contracts. 

Under ordinary circumstances and in prosperous times, 
this would be considered a plain proposition, but we are told 
by high authority that “God hath made men upright, but 
they have sought out many inventions.” It was doubtless 
the object of the framers of the constitution to protect the 
legal obligation of contracts from the subtle inventions of 
remedial law makers, as well as all others. It has been con- 
tended that it is competent for the Legislature, under the 
constitution, to regulate the remedy to enforce the legal obli- 
gation of contracts, provided some remedy is left, but that it 
would be unconstitutional to deprive a party of all iemedy to 
enforce the legal obligation of his contract. If it would be 
a violation of the constitution to deprive a party of all rem- 
edy to enforce the legal obligation of his contract, what clause 
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Ff the constitution would such legislation violate? If it 
would be a violation of that clause of the constitution which 
declares that “no State shall pass any law impairing the 
obligation of contracts,” why is it not equally as unconstitu- 
tional to enact a law which postpones, alters, imposes condi- 
tions, or dispenses with the performance of that legal obliga- 
tion for a definite period of time, as it would be to defeat the 
erfurmance of that legal obligation by withdrawing all 
remedy for its enforcement? It is a question of degree only, 
the one destroys the legal obligation to perform the contract 
by preventing its enforcement, the other only impairs it. 
According to the interpretation given to this clause of the 
Federal constitution by the Supreme Court of the United 
States, we do not entertain a doubt that the act of 1866 
would be held by that Court to be within the constitutional 
prohibition, and in our judgment, the decisions of that tri- 
bunal upon questions arising under the constitution of the 
United States, are binding authority upon the Courts of this 
State. Sturges vs. Crowninshield, 4th Wheaton’s Rep., 
191; Green vs. Biddle, 8th Wheaton’s Rep., 1; Bronson vs. 
Kinsey, Ist Howard’s Rep., 311; McCracken vs. Hayward, 
2d Howard’s Rep., 608. 

But this act of 1866 expressly operates upon the legal 
obligation of contracts made before its passage, and to that 
extent is retroactive, and is expressly prohibited by the con- 
stitution of the State of Georgia. Neither by the constitution 
of the United States or by the old constitution of this State, 
are retrospective laws or retroactive laws prohibited. This 
was considered an evil which the people of Georgia in adopt- 
ing their new constitution, intended to remedy and prohibit. 
If the framers of the new constitution did not intend to 
prohibit the Legislature from passing retroactive laws oper- 
ating upon the legal obligation of past contracts which might 
injuriously affect any right of the citizen, it is extremely dif- 
ficult for this Court to say what they did intend. To main- 
tain the integrity of the fundamental law of the State, is 
one of the highest and most sacred duty of every Court. 
Unless this shall be done faithfully and independently, there 
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is no security for the protection of either persons or property, 
In Vanhorn’s Lessee vs. Donanee, (2d Dallas’ Rep., 304,) the 
Supreme Court of the United States, soon after the orguniza- 
tion of the Federal Government under the constitution, 
announced the true legal rule upon this subject: “The con- 
stitution is stable and permanent, not to be worked upon by 
the temper of the times, nor to rise and fall with the tide of 
events; notwithstanding the competition of opposing inter- 
ests and the violence of contending parties, it remains firm 
and immovable, as a mountain amidst the strife of storms, 
or a rock in the ocean amidst the raging waves. It is a clear 
position, that if a legislative act oppugns a constitutional 
principle, the former must give way and be rejected on the 
score of repugnance. It is a position equally clear and 
sound, that in such cases it will be the duty of the Courts to 
adhere to the constitution, and to declare the act null and 
void. The constitution is the basis of legislative authority ; 
it lies at the foundation of all law, and is a rule and commis- 
sion by which both legislators and judges are to proceed. 
The constitution fixes limits to the exercise of legislative 
authority, and prescribes the orbit in which it must move, 
Whatever may be the case in other countries, yet in this 
there can be no doubt that every act of the legislature repug- 
nant to the constitution, is absolutely void.” It has been 
justly remarked by an eminent civilian, that “To attack the 
constitution of the State and to violate its laws, is a capital 
crime against society ; and if those guilty of it are invested 
with authority, they add to this crime a perfidious abuse of the 
power with which they are intrusted.” WVattel, 9, section 30. 

The conclusion of the majority of the Court in this case, 
therefore, is, both upon principle and authority, that the 
binding force and coercive power of the law applicable to the 
contract as the same existed at the time it was made, cousti- 
tutes the obligation of the contract. The defendant was 
legally bound by that existing law, to perform it in accord- 
ance with its terms and requirements, and the plaintiff had 
the legal right under that existing law, to enforce the perform- 
ance of that legal obligation. Any subsequent act of the 
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Legislature, therefore, remedial or otherwise, which alters or 
changes the then existing law which created and defined that 
legal obligation to such an extent as to make its legal force 
and power less binding upon the defendant to perform it, 
postponing or obstructing its enforcement, or imposing condi- 
tions for its performance, not prescribed by the law which 
created and defined that legal obligation at the time the con- 
tract was made, necessarily impairs it, and is prohibited by 
the constitution. 

But it is said the act of 1866 affects only the remedy, and 
therefore is not within the constitutional prohibition. The 
pertinent inquiry is, how does the proposed remedy affect the 
legal obligation of the contract at the time it was made? Does 
it impair it or not? This is the vital question in the case to be 
answered. The act of 1866, it will be perceived, creates a 
new and different obligation for the performance of the con- 
tract, from that imposed on the defendant by the existing law 
at the time the contract was made. ‘The legal obligation to 
perform the contract which existed under the old law at the 
time the contract was made, is postponed until the first of 
January, 1868, absolutely, and conditionally until the first of 
January, 1870. The binding force of the legal obligation to 
perform the contract, and the coercive power of the law to 
compel its performance, which existed at the time the con- 
tract was made, is less strong and less binding upon the 
defendant now, under the provisions of the act of 1866, than 
it was then, as will readily be perceived by reference to the 
act. The act of 1866 prescribes conditions for the perform- 
ance of the legal obligation of the contract, which were not 
prescribed by the old law applicable to the contract at the 
time it was made, to the injury of the plaintiff’s rights aris- 
ing under and secured by that old law creating and defining 
that legal obligation. ‘The act of 1866 prohibits the plaintiff 
from exercising his legal right to enforce the performance of 
the defendant’s legal obligation to perform his contract as the 
same existed under the old law creating and defining that 
legal obligation at the time the contract was made, under the 
penalty of being a trespasser. The act of 1866 does all these 
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things, which, in the judgment of a majority of this Court, 
the constitution of the United States and the constitution of 
State of Georgia expressly prohibit from being done, either 
under the name or form of a remedial law, or any other law 
of like character, producing the same practical effect. The 
judgment of the majority of this Court therefore is, after the 
most careful examination of this question, that the act of 
13th December, 1866, impairs the obligation of the contract 
between the parties in this case, as the same existed under 
the law prescribed by the supreme power in this State, at the 
time the contract was made, which being expressly prohibited 
by the constitution, the said act is therefore null and void. 
Let the judgment of the Court below be affirmed. 


Harris, J. concurring. 
WALKER, J. dissenting. 


Harris, J. 


The three cases stated at the head by the reporter, whilst 
they vary in.their facts, by the Judges below, to-wit, Judges 
Milner, William M. Reese and John T. Clarke, were made 
to depend upon the question, whether the acts of the Legis- 


lature of Georgia, of March and December, 1866, commonly — 


called stay-laws, were violative or not of the 10th section of 
the Ist article of the constitution of the United States, which 
prohibits a State from passing any law impairing the obliga- 
tion of contracts. 

The act of the 12th March, 1866, prohibits the levy or 
sale of the property of defendants founded on judgments or 
decrees of any Court heretofore rendered on any contract or 
lability made or incurred prior to June, 1865, provided de- 
fendants shall pay during each year one-fourth of the execu- 
tion, so that the whole debt be paid by the Ist January, 
1870. It further provides that plaintiff may levy, upon first 
making oath that defendants have absconded or removed, or 
are removing their property ; but upon a counter affidavit of 
defendant denying these grounds, he may stay the execution, 
by giving bond and security to pay the same as provided, by 
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installments, or where unable to give security, that he may 
file his affidavit of inability. It also enacts that any officer 
or other person, who levies otherwise than directed, shall be 
guilty of a trespass, and liable in damages for not less than the 
amount of the execution. 

The act of December, 1866, also prohibits levy or sale by ex- 
ecution founded on contracts made prior to June, 1865, except 
by annual installments, unless the defendants are absconding 
or removing property fraudulently to avoid payment of just 
debts ; nothing, however, in said act to be construed so as to 
prohibit defendants from removing from one county to 
another produce or property for the purpose of sale, nor a 
person removing from one county to another from car- 
rying their property with them, when the same is not done 
to evade their just debts. This act also makes officers and 
others liable to actions of trespass, who do not comply with 
its terms, and prohibits securities as well as plaintiffs from 
causing execution to be levied, except on conditions. 

The two first cases stated at the head of the report are ex- 
ecutions founded on judgments rendered previous to June, 
1865 ; the last mentioned case is an action of trespass against 
a sheriff for levying contrary to this last act. 

Before entering upon the examination of the words and 
meaning of the clause of the constitution of the United 
States to which these acts of the Legislature were held 
obnoxious by the Courts below, it cannot but throw a broad 
and clear light upon our pathway, to ascertain what were the 
mischiefs which led the patriot statesmen of the revolution 
to insert, when framing the constitution of 1789, this most 
important prohibition therein, and what ends were sought 
to be attained thereby. 

In Sturges vs. Crowinshield, 4 Wheaton’s Rep’ts, decided 
in 1819, Chief Justice Marshall said, that chief among those 
mischiefs were the State laws in existence from 1783 to 1789, 
“directing the judgments of the Courts to be carried into exe- 
cution by installments ;” these laws produced the loudest 
clamor and were most immediately felt. But much more 
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than the prohibition of tender laws-and installment laws, 
was intended by the convention. 

To restore public credit completely, it was necessary not 
only to prohibit particular evils like those mentioned and 
particular means, (for they well knew that the same mischiefs 
might be effected by other means,) but to prohibit the use of 
any means whatever by which the same mischiefs might be pro- 
duced.” 

Hence, to prevent the recurrence of installment laws, ten- 
der laws, etc., the convention determined to establish a great 
enduring principle which should pervade all the States of the 
Union, and control, to a certain extent, their general powers 
of legislation. That great principle was the inviolabitity of 
contracts. The convention did not design by this clause to 
enumerate particular subjects to which it should apply. To 
what purpose enumerate the particular modes of violation 
which should be forbidden, when it. was intended to forbid all? 
I repeat that the principle which the convention meant to 
establish was the inviolability of contracts, and this principle was 
to be protected, in whatever form it might be assailed. Hence, 
the expressive and comprehensive prohibition of the consti- 
tution: “No State shall pass any law impairing the obliga- 
tion of contracts.” : 

In Ogden vs. Saunders, in 12 Wheaton’s Reports, decided 
in 1827, Chief Justice Marshall, in other words, presents the 
same ideas : 

“The power of changing the relative situation of debtor 
and creditor, of interfering with contracts, a power which 
comes home to every man, touches the interests of all, and 
controls the conduct of every individual in those things 
which he supposes to be proper for his own exclusive man- 
agement, had been used to such excess by the State Legislatures 
as to break in upon the ordinary intercourse of society, and 
destroy all confidence between man and man. The mischief 
had become so great, so alarming, as not only to impair com- 
mercial intercourse and threaten the existence of credit, but to 
sap the morals of the people and destroy the sanctity of private 
faith. The object of the convention, therefore, was by this 
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article to impose restraints on State legislation as respected con- 
tracts, and to prohibit the use of any means by which their 
inviolability might be assailed.” 

And here I might stop, as I have shown that a chief evil 
or mischief which led to the adoption of the prohibition of 
the constitution, was the laws of the States directing judg- 
ments to be paid by installments, and as the acts of 1866, for 
the payment of executions by annual installments, are iden- 
tical in character, they are necessarily within the prohibition 
of the constitution ; but as stay-laws, in some form or other, are 
likely to be again attempted, with an expectation of their being 
sustained by a corrupt Judiciary, regardless of their oaths to 
support the constitutions of the United States and of the State 
of Georgia, a fuller examination of the several clauses of 
them bearing on the questions which the record suggests, 
cannot be without utility in demonstrating the wholesome 
(however unwelcome) truth which the people should learn at 
the earliest moment, that all stay-laws, however cunningly and 
evasively framed, operating RETROSPECTIVELY upon judg- 
ments and contracts, so as to delay and hinder their collection, 
or designed to impede the Courts in the performance of their 
healthful and accustomed functions under the constitutions, 
are fraudulent and dishonest violations of those constitutions, 
which their legislators as well as their judges are solemnly 
sworn to obey. 

Having acquainted ourselves with the mischiefs which 
preceded and caused this prohibition on State legislation, let 
us examine in the light of the adjudications of the Supreme 
Court of the United States, and of distinguished commenta- 
ries on constitutional law, the meaning of the words impair- 
ing the obligation of contracts. 

From Chief Justice Marshall let us collect the definitions 
which have given form and force to our conclusions, and on 
which our reasoning essentially depends. A contract is de- 
fined by him with sufficient accuracy for our purpose, to be 
“an agreement to do or not to do a particular thing.” He 
then defines the obligation of the contract thus: “ The law 
binds the promisor to perform his undertaking, and this is 
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of course its obligation.” Sturges vs. Crowninshield, 4 Whea- 
ton’s Reports. 

It should be constantly borne in mind that the language 
of the constitution is, impairing the obligation of the contract, 
not impairing the contract; for if the latter only had been 
intended, the language would have corresponded with the 
intention. It is therefore evident that, in the minds of the 
framers of the constitution, impairing the contract and im- 
pairing the obligation of the contract were not the same 
thing, but were distinct. 

The law binding the promisor to performance being the ob- 
ligation of the contract, we are carried a step further to 
enquire what law ? 

Is it the law existing when the contract was made, or is it 
the law existing when the contract is broken? Is'‘it uni- 
versal law or the law of nature, or is it the municipal Jaw of 
the country where the parties contract ? 

That universal law may enter into and form the obli- 
gation of a contract to some extent, will, I take it, depend 
very much upon the conditions in which the parties are 
placed when the contract is made, and will act or not aceord- 
ing to those conditions. But into this question, which I 
deem rather speculative than practical, and one incapable of 
accurate ascertainment, I shall neither enter nor discuss it. 
We are concerned with a question not remote but proximate 
and pressing for solution. 

It admits of no dispute that, of all subjects which can en- 
gage the attention of legislators, no one opens so wide a field 
for the exercise of their wisdom as that of contracts. With 
an uncontested power to declare in advance what contracts 
shall be legal and what shall not be legal, what forms they 
shall assume,—in general to regulate how they shall be 
made, evidenced, and when broken enforced by the powers of 
society, the duty of government, as it has deprived individ- 
uals of all personal power of coercion, is the protection of 
contracts by compelling their performance. 

As this power over contracts has been exerted for centuries 
by civilized nations before the adoption of the constitution, 
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what is there to render it at all probable that the convention 
looked beyond or to anything else as constituting the obliga- 
tion of contracts, than the municipal law, written or unwrit- 
ten, which existed when the contract was made? 

It cannot be disputed that long previous to the making of 
the constitution, the common-law of force in the then thirteen 
States whose representatives framed the constitution, had 
declared what contracts were legal and what illegal, and had 
provided modes of procedure to be pursued in the Courts, 
and remedies for the enforcement of judgments against those 
who had broken their contracts. 

If this is correct, what else rationally could the framers of 
the constitution have meant but the MUNICIPAL LAW 
EXISTING contemporaneously with the contract as constitut- 
ing the obligation of the contract, the binding force on the 
promisor, to coerce performance ? 

The obligation then is not the contrac, is not in the con- 
tract, nor does it constitute any one of its terms, nor is it 
equivalent to all the terms united. The municipal law, or 
the lex scripta et lex non seripta, according to the definition of 
Chief Justice Marshall, constitutes the obligation of the con- 
tract. The binding law and the OBLIGATION are convertible 
terms. 

When the contract is made, the existing, binding law, 
whatever it may be, being the obligation on promisor to per- 
form his undertaking, eo instanti attaches, adheres to the 
contract, and ever must, until it is lawfully discharged. It 
accompanies the contract throughout its existence, and thus 
the contract and obligation become inseparable. The terms 
of the contract are made alone by the parties to the agreement. 

The obligation is the creature of law,—is the law existing 
when the contract is made, binding to the performance of the 
promise, and is furnished solely by society. 

This existing law then, constituting the obligation of the con- 
tract, is what the convention meant to prohibit being impaired ; 
or in other words, the constitution was designed to prohibit a 
State from passing any law which would take away [by 
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repeal ] or alter that existing, binding law, so as, in any degree 
whatever, to diminish its force. 

If this opinion of what constitutes the obligation of 
contract be correct, (and it must be so logically, if the defini- 
tions of Chief Justice Marshall are accurate,) then it follows 
that the attempted distinction between the obligation of the 
contract and the remedy for its enforcement, is unsound, that 
so far from being separate and distinct they are identical ; 
and it further follows, that the proposition of the power of 
State legislatures to withdraw or alter remedies existing at 
the time of the making of a contract, cannot be for a moment 
maintained in argument, as such power would be a power to 
impair the obligation of contracts. To admit such legislative 
power would be to sanction a repeal of the constitution. 

After enumerating many of the mischiefs which had pre- 
viously existed, and which the convention intended to cut 
up by the roois, so that they could not in the future recur, 
with a force and fullness which made the prohibition of the 
constitution efficacious in all time to come for the protection 
of all legal contracts against any and every mode of assault 
or evasion by State legislatures, this illustrious Judge, capti- 
vated by a distinction thrown out by a very eminent lawyer, 
(Mr. Hunter, of New York,) in the course of his argument 
in the case Sturges vs. Crowninshield, adopted it, and in the 
course of the opinion delivered, presented it along with the 
train of argument used in deciding the case made by the 
record. That case required no such distinction to be made, 
nor any such assertion of legislative power over remedies, as 
was made. The case called for no expression of judicial 
opinion on either point. They were obiter dicta. They have 
been productive of infinite controversy. They have per- 
plexed the legal mind of the country ever since. They have 
been the parents of a prolific brood of insidious and evasive 
efforts made by State legislatures, under the promptings of 
unprincipled demagogues, who have the people ever on their 
tongues but never in their hearts, to destroy the machinery 
of government itself, by causing collisions among depart- 
ments where there should be harmony, provoking, moreover, 
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collisions and arousing jealousies between the States and 
General Government, in the exercise of the powers granted 
by the people. 

If the distinction was sound, and the power of the legis- 
lature over remedies as large as is inferred from the loose and 
inaccurate language employed, without any apparent effort to 
fix its boundary, it seems to me that the inevitable conse- 
quences would be to emasculate the prohibition of the 
constitution of all its energy and sanitive efficacy. 

Such power as has been asserted at the bar, since the case 
of Sturges vs. Crowninshield, relying on the distinction said 
to exist, is so entirely antagonistic to the history as furnished 
by Chief Justice Marshall himself, of the causes which 
induced the prohibition of the constitution, and its extent, 
that it is necessary to ascertain how far the legal mind of the 
country, and especially how far the decisions of the Supreme 
Court of the United States, have recognized that distinction 
or the existence of that power. 

If I had not been sustained by very great names, as well 
as by the opinions of eminent Justices of the Supreme Court 
of the United States, and its uniform decisions since the case 
of Sturges vs. Crowninshield, (as I will presently exhibit,) I 
would have ventured to express with hesitancy my own con- 
victions, derived as they are from a close study of all of 
them, but more especially from the opinions of Chief Justice 
Marshall. 

Accepting as I have from the Chief Justice his definition 
of the obligation of a contract, I may be permitted to say 
that that definition, to my mind, utterly excludes the exist- 
ence of a distinction between obligation and remedy. 

The law is the binding obligation, the law is also the remedy. 
There is such an identity between them, that I am con- 
strained to confess that I am wholly unable to comprehend 
their separate existence. Logically, so long as the definition 
that the law binding to the performance of the contract is its 
obligation, is adhered to, there can be no such distinction. 

If the obligation was in the contract itself, resided in and 
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constituted a part of it, such a distinction might be attempted 
with more success. 

Clear as we had deemed his definition of the obligation of 
a contract, shortly after making it I find this illustration 
used by him: “In the case at bar, the defendant has given 
his promissory note to pay the plaintiff a sum of money on 
or before a certain day. The contract binds him to pay that 
sum on that day, and this is its obligation.” “Any law which 
releases a part of this obligation, must, in a literal sense of 
the word, impair it.” 

This seems to me to obscure our investigation. We have 
been in search of the residence of the obligation of the con- 
tract ; at one moment the Chief Justice places it in and makes 
it the binding law—in the next, it appears to be in the con- 
tract. 

Hercules accomplished many wonderful labors at the bid- 
ding of a task-master, which we recall to memory with wonder, 
but that task-master never imposed so cruel a task as that of 
reconciling things that are irreconcilable. Whoever shall 
succeed hereafter in making the obligation of the contract to 
be in the binding law, and at the same time in the contract 
itself, will have accomplished a labor far more astonishing 
than all which have immortalized the son of Jupiter. 

I remark, however, in passing, that it is not at all essen- 
tial to the determination of the cases in the record, to settle 
the question whether the obligation of the contract is in the 
binding law, or in the contract itself. If in either, the stay- 
laws are violative of it. 

But if nothing was meant by the expression “ the obli- 
gation” of the contract, as distinctive from the contract, it 
cannot bnt excite the enquiry why the framers of the consti- 
tution did not use the simple language “ No State shall pass 
any law impairing contracts?” All contracts allowed by 
existing laws at the time they are made, are by all nations 
held as sacred and beyond the power of legislation to change 
their stipulations. If no more than a prohibition to impair 
them was meant, the prohibition might be esteemed by very 
many as superfluous. More must have been meant, and we 
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are brought back again to enquire what was meant by the 
phrase impairing the obligation of contracts? 

Could it be anything other than a prohibltion on a State 
from passing any law which interfered materially with the 
existing binding laws—they constituting the obligation of the 
contract ? 

The contract and its terms, being made entirely by the 
agreement of the parties, exists of itself everywhere, incapa- 
ble of alteration by legislation, protected by the principles 
and provisions when made of existing laws. 

In Ogden vs. Saunders, 12 Wheaton’s Reports, Justice 
Washington, who sat by the side of Chief Justice Marshall 
when Sturges vs. Crowninshield was decided, said that he 
then and now concurred in the definition given of the obliga- 
tion of the contract, by the Chief Justice, and that whilst 
admitting the universal law of civilized nations, which de- 
clares that all men shall perform that to which they have 
agreed, to enter into the contract and constitute its obligation, 
the municipal law, when it comes in collision with the other, 
is paramount, that whilst universal law is satisfied with 
nothing short of performance, municipal law may affect and 
control the validity, construction, evidence, remedy, perform- 
ance and discharge of the contract. 

It is then the municipal law of the State which is emphat- 
ically the law of the contract made within the State, and 
must govern it throughout, wherever its performance is 
sought to be enforced. It forms a part of the contract and 
travels with it wherever the parties to it may be found. It 
is so regarded by all the civilized nations of the world, and 
enforced everywhere, whether it affect the validity, construc- 
tion or discharge of that contract. 

Mr. Justice Thompson said : “ Parties must be understood 
as making their contracts with reference to existing laws, and 
impliedly assenting that such contracts are to be construed, 
governed and controlled by such laws.” 

Mr. Justice Trimble said, (12 Wheaton, p. 327,): “The 
great principle intended to be established by the constitution 
was the inviolability of the obligation of contracts as the ob- 
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ligation existed and was recognized by the laws in force at 
the time the contracts were made. _It furnished the legisla. 
ture of the States a simple and obvious rule of justice, which 
however and heretofore violated, should by no means be thereaf- 
ter violated ; and whilst it leaves them at full liberty to legislate 
upon the subject of all future contracts, and assign to them 
either no obligation or such qualified obligation as in their 
opinion may consist with sound policy and the good of the 
people, it prohibits them from retrospecting wpon existing obli- 
gations upon any pretence whatever ; whether the law professes 
to apply to the contract itself, to fix a rule of evidence, a rule 
of interpretation, or to regulate the remedy, it is equally 
within the true meaning of the constitution if it in effect im- 
pairs the obligation of existing contracts.” 

Justice Trimble adds: “The obligation of a contract con- 
sists in the power and efficacy of the law which applies to and 
enforces the performance of the contract, or the payment of 
the equivalent for non-performance. The obligation does not 
inhere and subsist in the contract itself proprio vigore, but in 
the law applicable to the contract.” 

The distinction between obligation of the contract and the 
remedy for its enfurcement taken by Chief Justice Marshall, 
has not been approved by some of the most eminent jurists 
which this country has produced. 

Chancellor Kent, in 1st vol. Com., 456, characterizes the 
language of Chief Justice Marshall in Sturges vs. Crownin- 
shield, “as latitudinary and hazardous,” and that it seemed 
to him “whatever lessens or takes away from the extent and 
efficiency of the remedy to enforce the contract legally existing 
when the contract was made, impairs its value and obligation.” 

In Mather vs. Bush, 16 John. R., p. 252, Ambrose Spen- 
cer, Chief Justice, commenting on Sturges vs. Crowninshield, 
said, “ the opinion distinguishes between a case impairing the 
obligation of a contract and operating directly upon it, anda 
law affecting or modifying the remedy upon the contract ; 
the latter is admitted to be under the control of the legisla- 
tive power of a State, and although we may not feel the full 
force of the distinction, it does not become us to analyze the 











~~ Ao ah lA, 


- Sa SS * 














MILLEDGEVILLE, DEC. TERM, 1867. 149 


Aycock et al., vs. Martin, et al. 








opinion or to reason upon it further than to observe that the 
remedy is essential in many cases to the contract, and to mod- 
ify it so as to frustrate the contract or render it less valuable, 
would have the indirect effect to impair its obligation.” 

Nor am I able to reconcile the following from Chief Jus- 
tice Marshal, with his assertion of legislative power over the 
remedy, unless it be regarded as a qualification of a principle 
stated too broadly by him at another time: 

“ The release of a man’s effects and property from the pay- 
ment of what he stipulated, would be a violation of the 
obligation of the contract ; the Jaw subjects the property at 
all tines to pay the debt, and the withdrawal of it from that 
purpose, is a clear violation of the obligation of the con- 
tract. 

“The property constitutes the means, the sole means, of sat- 
isfying his debts ; take that away and a mere naked promise 
is left the creditor, and the obligation is gone.” 

From these extracts it is evident that were the legislature 
to exempt the property of a debtor from sale to satisfy con- 
tracts made on the faith of the liability of that property, by 
a retrospective act, such act would be unconstitutional ; so 
also of an act exempting any portion of a debtor’s property, 
which prevents a judgment-creditor from realizing thereby 
his demand ;—in other words they assert that the legislature 
cannot by any retrospective legislation affect the acquired 
rights of creditors to the application of the whole of a 
debtor’s property to the payment of his debt. 

From what does this lien on debtors’ property spring, but 
the sanction of municipal law? The remedy provided by it 
is that sanction, compulsory on him who has broken his con- 
tract. 

The withdrawal entirely of remedy so provided, or of a— 
material part whereby the creditor is deprived of entire pay- 
ment, is violative of the obligation of the contract according 
to the Chief Justice. Do not these paragraphs virtually 
admit the obligation of the contract to be in existing laws ; 
and further, that the legislature cannot so legislate as to 
deprive a creditor of the benefits afforded him by the provis- 














150 SUPREME COURT OF GEORGIA. 


Aycock et al., vs. Martin, e¢ al. 








ions of those existing laws, in the compulsion of his debtor 
to comply with his engagement ? 

Mr. Justice Story, in 3d vol. of Commentaries, p, 250, 
thus condenses, up to the time of their publication, in 1833, 
principles which had been established by judicial decision ; 

“Tt is perfectly clear that any law which enlarges, abridges, 
or in any manner changes the intention of the parties result- 
ing from the stipulations in the contract, necessarily impairs 
it. The manner or degree in which the change is effected, 
can in no respect influence the conclusion ; for, whether the 
law affect the validity, the construction, the duration, the 
discharge or the evidence of the contract, it impairs its obli- 
gation, though it may not do so to the same extent in all 
supposed cases.” Golden vs. Prince, 8 Wash. C. C. R., 309, 

“Any deviation from its terms by postponing or accelerating 
the period of performance which it prescribes, imposing condi- 
tions not expressed in the contract, however minute or appa- 
rently immaterial in their effect upon it, will impair its 
obligation.” Green vs. Biddle, 8 Wheaton, 84. 

The following extract from the opinion of Chief Justice 
Taney, in the case of Bronson vs. Kinzie, concurred in by the 
whole Court, with the exception of Justice McLean, may be 
regarded as furnishing the fixed rule of the Supreme Court 
of the United States. This was decided in 1843. In 1844, 
in the case of McCracken: vs. Hayward, it was reviewed and 
confirmed, Justice Baldwin delivering the opinion of the 


Court. See 2 Howard Rep., 611. It is believed that every | 


case since, before the Court, involving an interpretation of 
the clause of the constitution which we have been consider- 
ing, has conformed to the opinion of Chief Justice Taney. 

To these decisions of that Court in the construction of the 
constitution, this Court is by oath bound to conform its judg- 
ments. I venture to say that if an honest application of the 
principles enunciated in these cases is made to the stay-laws 
of 1866, or indeed to any stay-laws which a legislature may 
enact, operating upon existing contracts so as to delay or hin- 
der the creditor in the collection of his debt, they cannot but be 
pronounced unconstitutional. 
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Chief Justice Taney says: “ Whatever belongs merely to 
the remedy, may be altered according to the will of the State, 
provided the alteration does not impair the obligation of the 
contract. But if that effect is produced, it ts immaterial 
whether it is done by acting on the remedy or directly on the 
contract itself. In either case it is prohibited by the constitu- 
tion.” 

Can language be clearer? Does he not emphatically say 
that no retrospective legislation by altering existing remedies 
can be permitted to affect the value of the contract, its terms 
or its obligation ? 

Again—“ It is difficult, perhaps, to draw a line that would 
be applicable in all cases, between legitimate alterations of the 
remedy and provisions which, in the form of remedy, impair 
the right. But it is manifest that the obligation of the con- 
tract and the rights of the party under it, may, in effect, be 
destroyed by denying a remedy altogether, or may be seriously 
impaired by burdening the proceedings with new conditions and 
restrictions, so as to make the remedy hardly worth pur- 
suing.” 

“And no one, we presume, would say there is any substan- 
tial difference between a retrospective law declaring a partic- 
ular contract or class of contracts to be abrogated and void, 
and one which took away all remedy to enforce them, or 
encumbered it with conditions that rendered it useless or im- 
practicable to pursue it.” 

In McCracken vs. Hayward, 2 Howard, 612, decided in 
1844, Justice Baldwin said: 

“The obligation of a contract consists in its binding force 
on the party who makes it. This depends on the laws in ex- 
istence when it is made ; these are necessarily referred to in all 
contracts, and forming a part of them, as the measure of the 
obligation to perform them by the one party and the right ac- 
quired by the other. There can be no other standard by which 
to ascertain the extent of either, than that which the terms of 
the contract indicate according to their settled legal meaning ; 
when it becomes consummated, the law defines the duty and 
the righty compels one party to perform the thing contracted 
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for, and gives the other a right to enforce the performance by 
the remedies then in force. If any subsequent law affect to 
diminish the duty or impair the right, it necessarily bears on 
the obligation of the contract in favor of one party to the 
injury of the other, hence any law which, in its operation, 
amounts to a denial or obstruction of the rights accruing by 
a contract, though professing to act only on the remedy, is 
directly obnoxious to the prohibition of the constitution.” 

The obligations of the contracts between the parties in 
these cases, was to perform the promises and undertakings 
contained in the notes on which the judgments were founded, 
to pay the full amount of the notes at the day stipulated ; 
the rights of the plaintiffs were suits for damages for failure 
of defendants to comply, and to judgments therefor, and to 
have executions issued thereon after four days allowed for 
appeal, or after forty days if the executions were stayed 
legally by existing law, to have the services of the sworn 
officer of the Court to levy and raise by continued monthly 
sales, without molestation or interference from any quarter, 
the whole amount of their debts, until the executions were 
satisfied under existing laws. 

“These laws giving these rights,” in language of Justice 
Baldwin, “were as perfectly binding on the defendants, and 
as much a part of the contract, as if they had been set forth 
in their stipulations in the very words relating to judgments 
and executions.” 

“ Any subsequent law which denies, obstructs or impairs 
these rights by superadding conditions,” as payments by in- 
stallments annually,—one-fourth each year,—and punishing 
the sheriff and all other persons as trespassers for levying 
otherwise, “is a denial of right.” 

“The same power in a State legislature may be carried to 
any extent if it exist at all; it may prohibit a sale unless for 
the whole value, or nine-tenths, or three-fourths ; if i can be 
exercised at all, it must be a matter of uncontrolled discretion 
in passing laws relating to the remedy, which are regardless 
of the effect on the rights of plaintiffs.” 

“The case of Bronson vs. Kinzie was decided on the 








wry eS “SS 


~~ 














MILLEDGEVILLE, DEC. TERM, 1867. 153 





Aycock, et al., vs. Martin, e¢ al. 





proad and general principle that State laws, which professedly 
provided a remedy for enforcing the contract of mortgage, 
effectually impaired the rights incident to and attached to it by 
the laws in force at its date, and were void.” 

“ No agreement or contract can create a more binding obli- 
gation than those fastened by the laws—which the law 
creates and attaches to contracts.” 

Now, in none of the opinions of the Justices of the 
Supreme Court of the United States, all of which admit the 
general power of State legislatures over remedies by prospect- 
ive and retrospective laws without any "_xestriction whatever, 
except that they may not pass any law impairing the obliga- 
tion of contracts, is there anything to authorize the position 
assumed in argument—that the legislature might repeal exist- 
ing remedies given to enforce existing contracts, so that by the 
repealing law a seintilla of remedy was left, and that such 
legislation was not violative of the constitution as to existing 
contracts. Chief Justice Marshall, in Ogden vs. Saunders, 
was constrained, whilst asserting general legislative power 
over remedies, to condemn retrospective legislation. {“« There 
is an essential difference in principle between laws which act 
on past and those which act on future contract ; those of the 
first description can seldom be justified.” 

So far from the position of counsel deriving any support 
from them, those opinions clearly assert that any retrospective 
legislation on existing remedies at the time the contract was 
made, so as to affect or impair the obligation of existing con- 
tracts, or clog or burden the remedies furnished for the en- 
forcement of eaisting contracts with new proceedings and 
conditions, would be violative of the constitution. 

For any Court to tolerate a withdrawal of existing reme- 
dies, except a mere scintilla and that inefficacious, and to 
pronounce that thereby the constitution was not violated, 
would be to sanction a gross fraud on that instrument, and, 
by thus countenancing, either through weakness or corruption, 
such a violation of its letter and spirit, would reproduce the 
identical mischiefs which caused the framers of the constitu- 
tion to insert this prohibition on State legislation. 
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Since writing the foregoing portion of my opinion, my St 
attention has been called to a very recent case decided by the n 
Supreme Court of the United States, reported in 4 Wallace ve 
Reports, 535. The opinion of the whole Court was pro- fr 
nounced by Justice Swayne. This case brings the decisions in 
of the Supreme Court down to 1867. I have not these th 
Reports in my library, but from the extract I have seen from 
this case, after commenting upon the various cases which had T 
been before that tribunal, it re-affirms with great clearness | he 
the principles asserted in Bronson vs. Kinzie, and McCracken th 
vs. Hayward. ot 

A recent commentator (Sedgwick) on constitutional law, | oy 
after citing and reviewing all the cases in the Supreme Court t] 
of the United States wherein this prohibition of the consti- ic 
tution is drawn in question, concludes with a naive confession d 
in which hundreds of others can heartily unite—that he was h 
free to confess his entire inability to distinguish between the c 
obligation of the contract and the remedy. Obligation, I 
suppose, means binding force, the force or constraint which ( 
binds the party to perform his agreement. What then is, in thee 
legal acceptation, the binding force of the contract? It is J 
not certainly the mere naked promise; it is not the moral 
duty ? It is not the honor or fashion that binds the con- ¢ 
tracting party to keep his engagement? What is it then but ( 
the remedy—the coercive remedy which the law gives against t 
the person or property of the defaulting party? It seems to 
me that, looking at a contract legally and practically as an 
instrument by which the rights of property are created and 
on which they repose, obligation and remedy are strictly con- 
vertible terms. Take away the whole remedy and it is 
admitted that the contract is gone. How then, if a material 


part of the remedy be taken away, can it be said the obliga- 
tion is not impaired? A confusion would seem to have 
arisen from not taking into consideration the full sense of the 
term impaired. It is said the remedy forms no part of the 
contract, and that the creditor makes his bargain knowing 
that he is at the mercy of future legislation, but as I under- 
stand it, all the cases distinguish between the operation of 
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State insolvent laws and State stop laws passed before the 
making of the contract, and those made after, proceed on the 
very ground that the legislation in force at the time of the con- 
tract enters into and forms a part of it. It is said again that 
in all countries and at all times, the remedy has been under 
the control of the sovereign authority. This is merely beg- 
ging the question, or rather arguing from false analogies. 
The very question with us is, whether under our system we 
have not declared a different rule. No one seeks to deny that 
the remedy should be, to a certain extent, under legislative 
control. Tribunals may be changed, procedure altered ; these 
modifications do in no wise impair the remedy or prejudice 
the holder of the contract. But it seems to me the only log- 
ical rule to hold is, that any legislation which materially 
diminishes the remedy given by law to the creditor at the time 
his contract is made, just so far impairs the obligation of the 
contract.” 

The adjudged cases, and especially all since Sturges vs. 
Crowninshield, and to, those we must look as furnishing the 
rule for our decision, beyond a doubt sustain the views of 
Mr. Sedgwick. 

It cannot but challenge notice that those who maintain the 
constitutionality of the stay-laws rely mainly on adjudications 
of the State Courts of Pennsylvania, Iowa, Massachusetts, New 
York, Arkansas and Michigan. These adjudications are in 
no sense authorities. They cannot control or influence, in 
any respect, the judgments we are called on to pronounce 
here. What though all united in the assertion of the right 
of State legislatures by subsequent laws to affect existing con- 
tracts by withdrawing or modifying remedies, it would not 
avail an atom. This Court is bound by oath to take the law 
from the Supreme Court of the United States in all ques- 
tions where the constitution is drawn into controversy, and 
upon it hinged the determination in the State Courts. It is 
the requirement of the Code. It is demanded by the struc- 
ture of our government and the fitness of things. The 
obligation of the decision of that Court upon us is forcibly 
stated by Chancellor Kent in Hicks vs. Hotchkiss, 7 John. 
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Ch. R., 303. “The decisions of the Supreme Court of the 
United States upon questions arising upon the construction of 
the powers and authority of the constitution, must be defini- 
tive and binding upon all the tribunals of the Union, because 
the constitution has made their judgments final. The propo- 
sition that the State Courts are equally supreme, independent 
and absolute in the consideration and decision of such national 
questions, strikes me as untenable. It would lead to the 
subversion of all order and subordination. There must bea 
paramount power somewhere. The Supreme Court of the 
United States, on questions within its cognizance, is that 
power, and if the State Courts were to undertake to disobey 
or elude its decisions, the consequences would be discord and 
confusion, or a dissolution of the nation’s compact.” 

We therefore put all the State adjudication cited, out of 
our path. They furnish no rule we can follow. They are 
condemned by an unbroken series of decisions of the Su- 
preme Court of the United States, from Fletcher and Peck 
down to the present moment; nor can any dissentient opinion 
of any Justice of the Supreme Court furnish a rule for oar 
guidance. It is the judgment of the majority which binds 
our consciences and furnishes the rule which we are sworn to 
obey. 

Brought to the test of the principles which have been 
stated, how can the stay-laws of 1866 be held otherwise than 
palpably unconstitutional ? 

Dismissing all discussion about the distinction between obli- 
gation and remedy, dismissing any further discussion as to 
extent of legislative power over remedies, these stay-laws 
either act on the contracts, or on the remedies existing 
when they were made, providing for their enforcement when 
broken. If the judgments are contracts, (and if there be 
those who deny them that character, I can but regard them as 
mere quibblers,) then the terms of these contracts are materi- 
ally (though indirectly) changed by the acts of 1866, and 
this change, whether direct or indirect, renders those acts 
unconstitutional. If these laws act on existing remedies 














i ee ee |e ee OS «6 ie eee 


the 


Ni~ 
Ise 


nt 
al 


he 


1€ 
at 
“y 
d 


of: 


oS 


k 


— =e Se 











MILLEDGEVILLE, DEC. TERM, 1867. 157 


Aycock, et al., vs. Martin, e¢ al. 











materially so as to lessen their value, or impose new condi- 
tions upon them, they are unconstitutional, 

The stipulations originally in two of the cases brought 
before the Court, were to pay specific sums of money at spe- 
cific times. The broken contracts were placed in judgment, 
the judgments obtained at once liens on defendants’ property, 
executions issued, and they were delivered to the sheriff to 
raise the money due to plaintiffs, and by such executions he 
was commanded by the Judge to bring the same into Court, 
together with the execution. The law furthermore gave 
plaintiffs in execution a right thereto, and authorized the 
transfer of such executions as effectually as the owner of a 
promissory note might transfer it by endorsement. 

These remedies were vested in plaintiffs by laws existing 
when the contracts were made, and after executions have 
issued under the laws, the acts of 1866 were enacted, and 
through them it is sought to deprive plaintiffs of the rights 
they had actually acquired in remedies previously provided. 
In my opinion the plaintiffs had obtained vested rights in 
the judgments and executions in their favor, which no subse- 
quent legislation could control, alter or affect. Are not these 
vested rights impaired by these acts, which forbid the officer 
from levying and raising by sale of property but one-fourth 
of the debts due them, and that only by annual installments? 

The right of plaintiffs, the owners of these fi. fas., to levy 
them, is utterly prohibited for four years, unless they will 
assent to the terms of these acts, and to receive their debts by 
installments. 

These acts withdraw from the satisfaction of the fi. fas., 
three-fourths of the debts due plaintiffs. Plaintiffs are more- 
over debarred from levying, unless after making an oath 
which few can make, on any produce or property carried to 
market, or from one county to another for sale,—though all 
of that property is bound by judgment lien, and its proceeds 
when sold should be applied to the extinguishment of that 


lien. 
Are not these in effect material alterations in the terms of 


the contract? Do they not impose restrictions and burdens 
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on the remedies which existed when the contracts were made, 
which render them of less value? Either the one or the 
other is alike violative of the constitution of the United 
States. 

How far Judge Warner may concur with me in the views 
I have taken and embodied mainly in the foregoing pages, J 
cannot say ; it is, however, enough to say that we both unite 
in affirming the judgments below, which decided that the 
stay-laws of 1866, were violative of that clause of the con- 
stitution of the United States, which prohibited a State from 
passing any law impairing the obligation of contracts. 

The acts of 1866 are violative of the State constitution, 

If the acts of 1866 were by possibility not obnoxious to 
the prohibition of the constitution of the United States just 
mentioned, I cannot see any escape for these sticklers for 
unlimited legislative power over remedies, from the inhibition 
of the State constitutions of 1861 and 1865, prohibiting 
the legislature from passing any retroactive laws affecting 
injuriously the right of the citizen. 

That the plaintiffs have had a vested right in their judg- 
ments and executions, will strongly appear by a quotation I 
am about to make from a State Court which has as earnestly 
and with more ingenuity than any other known to me, sought 
to evade by construction the full force of the prohibition on 
State legislation touching contracts. Thus in Bigelow vs. 
Pritchard, 21 Pick. R., 174, decided in 1838, the Court 
said: “A creditor has no vested right in the mere remedy, 
unless he may have exercised that right by commencement of 
legal process under it, before the law making an alteration con- 
cerning it shall have gone into operation.” 

The acts of 1866 were passed subsequent to the adoption 
of the State constitutions of 1861 and 1865, and were subse- 
quent to the judgments and executions of the plaintiffs. 
They act on the judgments and executions of plaintiffs, and 
affect injuriously their rights, and are therefore violative of 
the State constitution. 

The stay-laws of 1866 are violative of the clauses of the 
State constitution distributing the powers of government. 
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There is still another field of investigation in which I pro- 
ose to examine how far these acts can comport with other 
clauses of the State constitution. These clauses are the 1st 
section of the 2d article and the 1st section of the 4th article. 
The Ist section of the 2d article is in these words: “The 
legislative, executive and judicial departments shall be dis- 
tinct, and each department shall be confided to a separate 
body of magistracy. _No person or collection of persons, 
being of one department, shall exercise any power properly 
attached to either of the others, except in cases herein expressly 
provided.” 

The 1st section of 4th article is in these words: “The 
judicial powers of this State shall be vested in a Supreme 
Court for the correction of errors, a Superior, Inferior, Ordi- 
nary and Justice’s Courts, and such other Courts as have been 
or may be established by law.” 

To me it is apparent that the stay-laws had their origin in 
the belief which some, who had not considered the questions 
profoundly, entertained of the power of State legislatures 
over remedies. I have endeavored to show how effectually 
that power is restrained by the prohibition designed to pro- 
tect contracts from their interference. 

I have, from the State constitution in addition to the 
other, shown an emphatic prohibition of all retroactive laws, 
under whatever guise enacted, which can affect injuriously 
the right of any citizen ; and I am decidedly of the opinion 
that in the paragraphs just quoted from the State constitution 
duly enforced, will be found a still further marked limita- 
tion upon legislative power. 

That the legislature must use, in giving full effect to the 
distribution of powers made by the State constitution, its 
peculiar faculty, by enacting general, impartial and prospect- 
ive laws furnishing rules of procedure for Courts and its 
officers, and remedies for all wrongs, is not simply conceded, 
but insisted upon as a high constitutional duty which their 
oaths require them to perform—a duty not to be deferred— 
nor are these remedies to be withheld. 

All legislative power is a trust—it is a power to do their 
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duty within the sphere marked out for them with discernment 
and good faith, to comply honestly with the obligations im- 
posed by the constitutions on their understandings and 
consciences, and at all times to support them in their genuine 
spirit. 

Enjoined by oath to support the constitution of the United 
States, containing a prohibition on them to pass any law im- 
pairing the obligation of contracts, the presumption is that 
they would avoid reproducing the mischiefs and repeating 
the enactments (installment laws in particular) which were 
condemned and prohibited by that constitution. No power 
to abuse such delegated power was given or could be con- 
ferred, without conferring a power to destroy the government 
itself. The argument, therefore, that a legislature has power 
to withhold or withdraw efficient remedies, leaving no sub- 
stantial effective ones for the redress of wrongs, involves an 
absurdity, and if acted on, can produce nothing but anarchy, 

But the question is not one of failure to provide remedies 
originally, as demanded by duty to the constitution, but the 
abuse of power by modifying those provided, by new laws, 
in such a manner as to impair their value, indirectly altering 
the terms of executions, annulling the liens of judgments by 
withdrawing produce and property from their reach, and in 
effect moulding the judgments of the Courts and interpolat- 
ing new conditions without the assent of those whose property 
they are. 

I have, in the course of this opinion, stated the three sev- 
eral constitutional barriers which the people, in prescribing 
fundamental laws, erected to protect their rights against their 
own violence, and as thorough checks at all times upon the 
conduct of their agents. Each, it was supposed, would prove 
a cordon sanitaire, and stay the spread of those fitful parox- 
ysms of popular phrenzy, which war and other calamities in 
the history of nations so often generate. Such, however, 
have been the fearful teachings of men who have not thor- 
oughly studied the peculiar structures of our State and 
general governments, nor duly estimated their characteristic 
feature, the distribution of all the powers of government to 
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separate bodies of magistracy, that an idea, anti-American in 
every respect, has seized upon the public mind which, if not 
arrested and corrected, cannot but work a revolution in our 
forms of government more, far more to be dreaded than the 
desolation of war itself. 

I mean the idea of the almost unlimited power of legisla- 
tures. This has been derived from the pages of Blackstone, 
of Story and of Kent, and from many expressions which 
have fallen from eminent Judges of the Supreme Court of 
the United States. .The idea of a supreme power in any de- 
partment of government is British in theory if not in practice, 
but is utterly antagonistic to our institutions, which recognize 
no supremacy among the departments, but co-ordination and 
co-equality—all supremacy residing in the people of the sev- 
eral States. 

On this side of the Atlantic, our governments were organ- 
ized by the people of the several States, by distributing those 
powers of peculiar character each to its appropriate body of 
magistracy. This distribution of itself involved the idea of 
restriction, but the framers of our State constitution were not 
content with merely doing this. That there might be no 
room for controversy or doubt, they emphatically prohibited 
the departments from exercising any power properly attached 
to another. 

Can anything be more unlike than a parliament asserting 
a supreme power and its capacity to do whatever is possible, 
and the subordination of the other departments to its will, 
and a congress of the United States, with limited powers 
clearly enumerated, delegatéd as trusts by the people of the 
separate States, or of a State legislature, under a State con- 
stitution, limited in its powers, first by the constitution of the 
United States, by the State constitution in the distribution of 
powers, and then by fundamental principles enumerated in 
bill of rights, and other fundamental principles so axiomatic 
and indisputable as not to require specification ? 

Hence it is that from this prolific source of error, the mis- 
taken idea of supremacy, the Congress and our State legisla- 
tures are constantly overleaping the constitutional barriers 
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erected with such foresight and care. The encroachments at 
first are insidious, and being silently made, excite no alarm ; 
one precedent of usurped power becomes the parent of 
another, and so on indefinitely, until at length the progeny 
becomes so numerous, that to check their further increase 
becomes impossible, except through violent revolution. 

To this mistaken idea of legislative power can be ascribed 
only the retroactive legislation which fills our statutes. Upon 
fundamental principles, retrospective laws affecting acquired 
rights or existing remedies for injuries, are condemned by the 
universal sentiment of all great publicists. 

The principle upon which ex post facto laws are denounced 
is the same upon which the world unites in condemning retro- 
spective laws which affect the interests of the citizen. Not 
leaving them, however, to be met and counteracted by this 
universal sentiment of justice, the framers of the constitutions 
of Georgia of 1861 and 1865, wisely prohibited them. 

The power claimed and exercised by the legislature in the 
passage of the acts of 1866, is a power to control the entire 
administration of justice by the Courts in the modes pre- 
scribed by existing laws; it is a power over the suitor, and 
violates the consecrated principles of English liberty in this, 
that it denies to him justice and his right, and delays the 
redress of injuries sustained, which amounts to a denial of 
justice, until legislative pleasure shall order otherwise. Such 
legislative power cannot exist in a government like ours; it 
is utterly inconsistent with the principles on which it was 
founded. If such usurpations are tolerated, legislatures are 
despotic, governments are subverted, anarchy ensues, or all 
power becomes concentrated in one department—not in the 
hands of one tyrant, but in the hands of hundreds of tyrants. 

In March, 1861, when on the bench of the Superior Court 
of the Ocmulgee circuit, on a rule against the sheriff of Put- 
nam for not levying a fi. fa., in his return to the rule he set 
forth that he was prohibited by the stay-law then among our 
statutes. I held then as now, that the legislature could not, 
by any retrospective legislation, enjoin and prohibit the col- 
lection of the judgments of a Court; that it was the exercise 
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of a judicial power, and denied by the constitution to the 
legislature. 

That view of the then stay-law applies with equal force to 
the acts of 1866. Subsequent reflection has only deepened 
my convictions of its soundness. 

The decision referred to was made on a new ground; it 
suggested itself to my mind from the impression made by the 
clauses of the State constitution at the head of this branch 
of my opinion. No precedent was produced, no argument 
was had,—I did not then know of its having been consid- 
ered by any other Court. Almost simultaneously, as I have 
since learned, a very eminent Judge (Chief Justice Pearson, 
of the Supreme Court of North Carolina) took a very similar 
view to the one which controlled my judgment, in pronounc- 
ing the opinion of the Court upon act of the legislature of 
North Carolina, providing against the sacrifice of property, 
and suspending proceedings in certain cases. -I have not the 
report of the case in my library, so as to give extracts from 
it to show the coincidence which, I have been told by a very 
distinguished member of this bar, exists; but through his 
politeness, I have been enabled to refer those who desire to 
explore this field of enquiry, to the case of Barnes vs. Barnes, 
8th volume of Jones’ Law Reports North Carolina, p. 366. 

Keeping in view the clauses of the State constitution 
quoted, the enquiring mind is instinctively led to ask, whence 
does the legislature derive its authority by its stay-laws to 
enjoin the levy of executions antecedently issued? Whence 
to forbid a ministerial officer of the Court from obeying the 
mandates of the Court issued to enforce its judgments and 
decrees? Whence to impose penalties on such officer for his 
obedience to the Court and to his oath of office? Whence 
to relieve him from the obligations of his oath of office, from 
his liability to plaintiffs in execution on his bond ; or to re- 
lieve his securities from the liability they have incurred by 
his failure to perform the duties imposed by his oath and 
secured by his bond? Whence the power of the’legislature 
to require a judgment of a Court in a civil case, for an entire 
sum of money, to be enforced only by annual installments? 
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Whence the power to impose new burdens and conditions 
upon existing process? Whence to divest the lien of judg. 
ments on the movable property of defendants, by allowing 
the debtor to carry it from one county to another for sale, and 
to pocket the proceeds? Whence to prohibit a levy on said 
property so being removed, unless the creditor will make q 
specific oath? Whence the power to divest a plaintiff in 
execution of his legally acquired right to the execution itself, 
it being by law his property and under his control, with the 
right to levy and enforce it according to its terms? In fine, 
if the legislature may rightfully thus act upon and alter civil 
judgments and executions, why may they not alter and 
modify criminal judgments and the warrants thereupon 
issued for their enforcement ? The power to do the first is a 
power which will authorize the last. 

These and many other questions can but suggest them- 
selves to the constitutional lawyer, and they cannot be 
answered but upon the false assumption which pervades the 
reasoning of those who defend such acts of usurpation—of 
the unlimited power of the legislature over remedies. 

Such collisions between the lawful exercise of the legiti- 
mate powers of the Courts in the administration of justice, 
the fruits of the acts of 186%, could not possibly have arisen 
but by the legislature overleaping the barriers of the consti- 
tutions, exercising prohibited powers—powers which not only 
do not belong to them, but could not be given to them with- 
out making legislative will supreme—concentrating, indeed, 
all powers whatever in that department, and subverting the 
constitutions themselves. 

The logical conclusions, therefore, to be drawn from these 
clauses of the State constitution, are that the legislature can- 
not enjoin the officers of a Court from the performance of the 
mandates of the Court, or in any manner interfere with the 
enforcement of the judgments of the Court by legislative 
action, direct or indirect, on the plaintiffs in execution, the 
sheriff or the Court, and that all retroactive laws, enacted to 
accomplish any of these ends, are palpable usurpations of 
power, violative of the constitution itself, and if not promptly 
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and firmly arrested by the Judiciary, when called on to con- 
strue them, will lead to the overthrow of our present form of 
government.’ 

In concluding this opinion, I deem it proper to add that I 
am profoundly sensible of the excited condition of the public 
mind, phrenzied by anxiety for relief from threatened poverty 
and ruin. It is impossible for any man who has a heart and 
warm sympathies for kindred and race, to look upon our 
citizens, distressed and despondent as they have been made by 
the terrible desolation of unsuccessful war and the evils 
which followed its termintion, pressing heavily on their en- 
ergies, their pride, their hopes, without feeling an anxious 
wish to respond to their cries for succor. 

There is no power in a Court to give any relief whatever. 
A Court sits to interpret and apply at all times and to all 
persons, with equal justice, the constitutions and laws of the 
land to cases brought before it. 

The constitutions were adopted, it would seem, by the 
people when they were rational, to protect themselves against 
the madness of their passions. Obedience was required to 
those constitutions of their agents, and, not trusting or con- 
fiding alone in their integrity, the people superadded a solemn 
oath to be taken by those agents to support these constitu- 
tions, in order to obtain thereby the fullest assurance that 
their expressed will should be observed at all times. 

I know full well the danger of resisting popular feeling. 
I have calmly measured it and prepared my mind to meet 
the usual fate of those who obey the stern dictates of duty. 
I love reputation, and it is perhaps the deep love I have for 
that that is unsullied, that has given me firmness to resist the 
storm which howls around. Compliance with popular clamor 
would probably have kept me buoyant on the mad current 
and made me a favorite for the moment. I will not—my 
nature forbids me to—attempt to retain public favor by per- 
sonal dishonor, by what I can regard as nothing else than 
deliberate, willful perjury. 

I am a sworn sentinel, placed here to defend the constitu- 
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tions of the United States and of Georgia from attack from 
every quarter. I will fall at my post, if necessary, 

Within a few years past, I read somewhere a narrative of 
the workmen who were engaged near the gates of the city of 
Pompeii having discovered the skeleton of a Roman soldier, 
who, near two thousand years ago, had died at his post, 
whilst the inhabitants had mostly escaped by flight. Im- 
bedded in the scorie from Vesuvius, it was found erect, 
armed with javelin and sword and helmet and shield, where 
he had been placed as a sentinel. Unrelieved, remembering 
his military oath, facing and meeting death, he perished 
where his remains have been found, in the performance of duty. 
This fact, so sublime in the suggestions which it must per- 
petually awaken, will continue forever to teach, in a language 
all can understand, to every man engaged in public service, 
whatever consequences may betide him personally, the first 
and last lesson of life is, obedience to duty. 

Let the judgments in said cases be affirmed. 

WaRNeER, C. J. concurring. 

WALKER, J. dissenting. 


WALKER, J. dissenting. 


These four cases all involve the constitutionality of the 
“ stay-law,” and no other question was considered in either of 
them. 

Is a “stay-law” constitutional? I have labored more to 
be able to answer this question correctly, than any question 
ever submitted to me for decision; and according to the 
judgment of the Court, I have failed to do so. While on 
the Superior Court bench, at March Term, 1861, of Bartow 
Superior Court, in the case of B. H. Conyers vs. A. M. 
Franklin, sheriff, the question was presented precisely as 
now, and with the lights then before me, I rendered this 
judgment: “ Upon hearing the cause shown, it is ordered 
by the Court that the rule nisi be discharged, it being the 
opinion of the Court that the act referred to in the showing, 
(the stay-law of 1860,) is constitutional.” ‘This decision was 
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excepted to, but the writ of error was withdrawn after it was 
filed in the Supreme Court. At March Term, 1862, of the 
same Court, in the case of Conyers vs. Aycock, sheriff, the 


same question was again presented, and, as I understood, for 


the avowed purpose of having a decision upon it by this 
Court, and upon a re-argument and review of the question, I 
again ruled in terms that the “stay-law” is constitutional. 
Exception was taken to this ruling, the case brought to this 
Court, and I understand was argued, or partially argued at 
least, and then withdrawn without a decision, so that the 
question with me is not new, and my opinions have not been 
hastily formed. I have had ample time and means to review and 
correct them if erroneous; for at the June Term, 1866, of this 
Court, the question was most elaborately and exhaustively 
argued by some of the ablest lawyers in the State. The view 
which the Court took of the case then before it, rendered a 
decision of this question unnecessary. Believing that a de- 
cision would have to be made, I have occasionally been 
examining the question ever since ; and if the conclusion to 
which I have come be erroneous, it is not my fault ; because 
I have used all the means in my power to try to understand 
truly the question submitted. I regret that on a great con- 
stitutional question the Court should be ‘divided ; and the 
fact that my learned brethren think the law unconstitutional, 
has made me the longer hesitate in forming my opinion finally 
in opposition to theirs. But having considered all the 
reasons on both sides of the question, as well as I am able, 
my mind is fully satisfied, and I am forced, however reluct- 
antly, to dissent from the judgment rendered in these cases. 
This in Georgia is an open question. No case has been 
decided, which is binding on this Court as “authority.” In 
Curtis’ Commentaries on the Jurisprudence of the Courts of the 
United States, section 255, he says: “A careful examination of 
the cases will show that the subject is still left in a distressing 
conflict of opinions, and requires to be re-examined upon 
principle and analogy.” So then we are free to decide 
according to our own convictions of what the law is. 

Cases have been decided by the Supreme Court of the 
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United States, upon the powers of the States, and in the 
opinions of Judges in some of those cases, are many dicta 
bearing upon the question now under consideration ; but I 
find no case where it has been decided by that Court, and it 
has not been decided by our own Court. The decisions of 
our sister States have been conflicting. As I understand the 
cases, North Carolina, South Carolina, Alabama, Tennessee, 
and Mississippi have decided the law to be unconstitutional ; 
while Pennsylvania, Iowa, Wisconsin, Maine and Kansas 
have held it constitutional. In several of the decisions on 
both sides of the question, there are dissenting opinions, 
Perhaps upon no question does there exist a greater diversity 
of judicial opinion than upon this. Such being the case, it 
is not surprising that our Court should be divided upon it. 

It is exceedingly difficult for us to get rid of the influence 
of those to whom we have long been accustomed to look for 
guidance. Our late Chief Justice, who loved to be styled, as 
he really was, the “Father of the Georgia Bar,” wielded 
almost a boundless influence; and a knowledge of what were 
his impressions of any important question, wou!d naturally 
do much towards moulding the opinions of those accustomed, 
for more than twenty years, to regard him as the great expo- 
nent of the law. We have so long regarded him as the 
oracle of the law, that his authority is almost irresistible. 
On the other hand, however, we have our present able and 
learned Chief Justice, with his clear, cold, hard logic and 
massive rhetoric, demonstrating with almost unanswerable 
argument, the opposite view of the question ; and he is sus- 
tained by the profound common-law-lawyer associated with 
us on the bench. When our guides through the difficult 
mazes of the law disagree, we are necessarily thrown upon 
our own resources, and must for ourselves determine what is 
best sustained by authority and reason. 

This Court is asked to set aside an act of the legislature— 
a co-ordinate department of the government—to declare void 
a series of acts, upon the ground that the law-making power 
has transcended the limits prescribed to it by the constitution. 
While it is now almost universally admitted that Courts 





4 


e 
r 


“SS DO She 


~ 


o> 


~— ot weet eG 








MILLEDGEVILLE, DEC. TERM, 1867. 169 





Aycock et al., vs. Martin, et al. 





have this power, yet it is a power which should be exercised 
with great caution. Ifa law be clearly unconstitutional, the 
Courts should so declare, regardless of consequences. Yet it 
is the duty of the Court before doing so, particularly to com- 
pare legislative acts with both the State and Federal consti- 
tutions, and if possible, to reconcile the one with the other. 
Winter vs. Jones, 10 Ga. R., 195. In Van Hoffman vs. 
The City of Quincy, 4 Wallace Rep. 549, decided in 1866, 
the Supreme Court of the United States says: “The question 
to be determined is, whether the statute in this respect is 
valid ; or whether the legislature transcended its power in 
enacting it. The duty which the Court is called upon to 
perform is always one of great delicacy, and the power which 
it brings into activity is only to be exercised in cases entirely 
free from doubt.” In Cary vs. Giles, 9 Ga. R., 258, our own 
Court says: “If the constitutionality of the acts of 1832 and 
1833 was the least doubtful, it would be our duty to carry 
them into effect. To set them aside, their repugnancy to the 
constitution should be most manifest. It is contrary to the 
practice and policy of this Court, as it should be of all others, 
rashly and lightly to pronounce void a solemn act of the 
government; the case must be clear to justify it.” Again, 
in Boston vs. Cummins, 16 Ga. R., 105, this Court says: 
“ Acts of the legislature are not only presumed to be consti- 
tutional, but the authority of the Courts to declare them 
void, will never be resorted to, except in a clear and urgent 
ease—one which is directly in the teeth of the constitution— 
as if the Legislature were to vest the executive power in a 
standing committee of the House of Representatives ; one 
which requires no nice critical acumen to decide on its char- 
acter, but which is as obvious to the comprehension of any 
person as an axiomatic truth—as that all the parts are equal 
to the whole, or that two and two make four.” In Cooper 
vs. Telfair, 4 Dallas Rep., 19, Mr. Justice Paterson, in 
speaking of a statute of Georgia banishing certain persons 
from the State and confiscating their property, says: “To 
authorize this Court to pronounce any law void, it must bea 
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olear and unequivocal breach of the constitution, not a doubt- 
ful and argumentative application.” 

In Grimball vs. Ross, from Liberty Superior Court, No- 
vember Term, 1808, reported in 2 Hall’s Law Journal, p, 
93, Charlton, Judge, says: “The Judicial department should 
declare an act unconstitutional only when it is directly in the 
teeth of the constitution. No nice doctrines, no critical expo- 
sition of words, no abstract rules of interpretation, such ag 
may fit the elucidation of principles in a legal contest between 
individuals, can, or rather ought to be resorted to, in decid- 
ing on the constitutional operation of a statute. The viola- 
tion of a constitutional right ought to be as obvious to the 
comprehension of every one as an axiomatic truth,—as that 
the parts are equal tothe whole. * * When the question 
remains doubtful whether the legislature have or have not 
trespassed upon the constitution, the conflict ought to be 
avoided, because there is a possibility in such a case of the 
constitution being on the side of the legislature.” 

These quotations show how very careful the Courts are in 
declaring void an act of the legislature, and how clearly 
must appear the conflict between the act and the constitution, 
to justify such action by the Court. 

In 1860, the people, represented in the General Assembly, 
passed, over the executive veto, the first “stay-law.” This 
was re-enacted in 1861, in 1862, in 1863, and in March, 
1865. In November, 1865, the people, represented in con- 
vention, passed a “ stay-law,” “ until the adjournment of the 
first session of the next legislature.’ In March, 1866, the 
legislature passed the “stay-law,” over the executive veto; 
and again in December, 1866. Perhaps a more settled 
policy on the part of the people could not be shown in favor 
of any measure, than is shown by these references in favor of 
a “stay-law.” 

Let us see what were the reasons for the adoption of this 
policy. The preamble to the act of March, 1866, pamp., p. 
241, says: “ Whereas, during the late war, the State of 
Georgia has been overrun by the opposing armies ; the agri- 
cultural crops and agricultural stock in a great measure 
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destroyed ; the Confederate indebtedness held by the people, 
in exchange for their products, has become valueless ; the 
obligations of the State, eagerly sought after as a safe invest- 
ment, have been repudiated; the accumulated capital of 
nearly a century, represented by slave labor, amounting to 
nearly three hundred millions of dollars, has been destroyed, 
and the prospect of successful agriculture, the basis of all 
value, now dependent on the voluntary labor of the freed- 
men, is a question of doubt and experiment—therefore: the 
General Assembly of the State of Georgia do enact” a 
“stay-law.” We know the state of things here described 
did in fact exist ; and the people demanded time to enable 
them to recuperate their wasted estates, so as to enable them 
to meet their liabilities, without being deprived of the little 
remnant which had escaped the vicissitudes of the war. The 
law-making power, “the objections of the Governor to the 
contrary notwithstanding,” responded favorably to the appeal 
from the people. Did the legislature do right? In the 
great case of Ogden vs. Sanders, 12 Wh. Rep., 283, Mr. 
Justice Johnson says: “It is among the duties of society to 
enforce the rights of humanity ; and both the debtor and the 
society have their interests in the administration of justice, 
and in the general good—interests which must not be swal- 
lowed up and lost sight of while yielding attention to the 
claim of the creditor. . The debtor may plead the visitations 
of Providence, and society has an interest in preserving every 
member of the community from despondency—relieving him 
from a hopeless state of prostration, in which he would be 
useless to himself, his family and the community. When 
that state of things has arrived in which the community has 
fairly and fully discharged its duties to the creditor, and in 
which pursuing the debtor any longer would destroy the one 
without benefiting the other, must always be a question to be 
determined by the common guardian of both; and in this 
originates the power exercised by governments in favor of 
insolvents. It grows out of the administration of justice, 
and is a necessary appendage to it.” Again, on page 292, he 
says: “ No one questions the duty of the government to 
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protect and enforce the just rights of every individual, over 
all within its control. What we contend for is no more than 
this, that it is equally the duty and right of governments tg 
impose limits to the avarice and tyranny of individuals, go 
as not to suffer oppression to be exercised under the sem- 
blance of right and justice. It is true that in the exercise of 
the power, governments themselves may sometimes be the 
authors of oppression and injustice; but whenever the con- 
stitution would impose limits to such power, it has done so ; 
and if it has not been able to impose effectual and universal 
restraints, it arises only from the extreme difficulty of regu- 
lating the movements of sovereign power, and the absolute 
necessity, after every effort that can be made to govern effect- 
ually, that will still exist, to leave some space for the exercise 
of discretion and the influence of justice and wisdom.” Has 
the legislature, in the passing of the “stay-law,” abused its 
“discretion,” and acted contrary to “justice and wisdom ?” 
What are the powers of the legislature? Our State consti- 
tution, article 2, section 5, paragraph 1, says: “The General 
Assembly shall have power to make all laws and ordinances 
consistent with this constitution, and not repugnant to the 
constitution of the United States, which they shall deem 
necessary and proper for the welfare of the State.” In Bos- 
ton vs. Cummins, 16 Ga. R., 113, it is said, “Our General 
Assembly, when acting within the pale of the constitution of 
the United States and of this State, has the same omnipotence 
ascribed to the British Parliament. It has sovereign and 
uncontrollable authority in making, confirming, restraining, 
abrogating, repealing, reviving and expounding of laws (Brad- 
dle vs. Brownfield, 2 Watts & Sergeant R., 271) concerning 
all matters of all possible denominations, (1 Bl. Com., 160.)” 
While it keeps within the constitutional restrictions, the only 
limit to the power of the General Assembly is what “they 
shall deem necessary and proper for the welfare of the State.” 
A reference to the several “stay-laws” will show how very 
necessary the General Assembly deem, “for the welfare of 
the State,” some provision to prevent the immediate execution 
of judgments rendered on liabilities created prior to June Ist, 
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1865. The question is, has the legislature exceeded its con- 
stitutional powers. In the language of the Supreme Court 
of the United States, is the question “entirely free from 
doubt;” is it “a clear and unequivocal breach of the consti- 
tution, not a doubtful and argumentative one;” or, as our 
own Court expresses it, “is the repugnancy to the constitu- 
tion most manifest?” Is this is “a clear and urgent case— 
one which is directly in the teeth of the constitution; one 
which requires no nice critical acumen to determine its char- 
acter, but which is as obvious to the comprehension of any 
person as an axiomatic truth?” If so, it is our duty to 
declare the act void. 

It is insisted that the “ stay-law ” violates the clause of the 
constitution of the United States and of our own State, 
which prohibits the State from passing any law “ impairing 
the obligation of contracts ;” and also the clause in the State 
constitution which prohibits the passage of “ retroactive laws 
injuriously affecting any right of the citizen.” Courts and 
Judges have expressed various and irreconcilable views upon 
what legislation is in conflict with the first clause named. Some 
hold the broad doctrine that the obligation of contracts consists 
in the remedy which the laws give for the enforcement of the 
contract when broken ; and that therefore the remedy cannot 
be impaired without also impairing the obligation to the 
same extent. In other words, that the lex loci contracius 
enters into and forms a part of the contract, and gives “a 
right to enforce the performance by the remedies then in 
force.” Mr. Justice Baldwin, in McCracken vs. Hayward, 
2 How. R., 612, seems to take this view of the question. So 
also does the Supreme Court of Kentucky; Blair vs. Wil- 
liams, 4 Litt. R., 34; Lapsley vs. Brashears, ib. 49 ; McKin- 
ney vs. Carroll, 5 Mon., 98. The constitution of New 
Jersey contains a similar declaration. If this view of the 
question be the correct one, the legislature has no power 
over the remedy at all, and can make no change in the pro- 
ceedings to enforce contracts, however satisfactory the changes 
might be, and however necessary it might be for the welfare 
of the State. 
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Another class of Courts and Judges take the opposite 
extreme, and hold that the legislature may modify the remedy 
in regard to existing contracts at their discretion. Of thig 
class is Mr. Justice McLean, in Bronson vs. Kenzie, 1 How, 
R., 326-7; and Cook vs. Moffat, 5 Howard’s Rep., 311, 
Evans vs. Montgomery, 2 Watts & Sergeant Rep., 220, 
(Pa.) Reade vs. Frankfort Bank, 10 Shepley, 318, (Maine); 
6 do., 109. Woods vs. Buie, 5 How. (Miss.) R., 285, 
Iverson vs. Shorter, 9 Ala. R., 713. Catlin vs. Munga, 1 
Texas R., 598. Fisher vs. Lackey, 6 Blankf. R., 378, (Ia.) 

A third class, and perhaps the larger one, adopt a view 
between these extremes, and hold that legislation on the 
remedies of prior contracts is constitutional, provided the 
modification of these remedies still leaves substantial and 
efficient means of enforcing them. 2 Par. on Con., 535; and 
cases cited. This shows the great diversity of opinion which 
exists among jurists as to the powers of the legislature under 
this clause of the constitution. Any one who will read the 
150 pages of the case of Ogden vs. Saunders, 12 Wh. Rep., 
will see how many different views are expressed ; and it will 
be seen that of the majority of the judges who concurred in 
the decision, scarcely any two gave the same reason for the 


opinion; and yet the dicta in this case, and of the cases. 


founded on these dicta, are the foundation of most of the de- 
cisions adverse to the constitionality of a “stay-law,” although 
the question of a “stay-law” was not at all involved in the 
case, in any way. 

In Sturges vs. Crowninshield, 4 Wh., 199, Chief Justice 
Marshall says: “ The distinction between the obligation of a 
contract and the remedy given by the legislature to enforce 
that obligation, has been taken at the bar, and exists in the 
nature of things. Without impairing the obligation of the 
contract, the remedy may certainly be modified as the wisdom 
of the nation shall direct. Confinement of the debtor may 
be a punishment for not performing his contract, or may be 
allowed as a means of inducing him to perform. But the 
State may refuse to inflict this punishment, or may withhold 
this means and leave the obligation in full force. Imprison- 
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ment is no part of the contract, and simply to release the 
prisoner does not impair its obligation.” Mr. Justice John- 
son, in Ogden vs. Saunders, 12 Wh., 287, says: “The right 
of the creditor to the aid of the public arm for the recovery 
of contracts, is not absolute and unlimited, but may be mod. 
ified by the necessities or the policy of societies.” In the 
same case, on page 349, Chief Justice Marshall says: “ Coun- 
sel for plaintiff in error insists that the right to regulate the 
remedy and to modify the obligation are the same; that 
obligation and remedy are identical ; that they are synony- 
mous—two words conveying the same idea. The answer 
given to this proposition by defendant’s counsel seems to be 
conclusive. They originate at different times. The obliga- 
tion to perform is coeval with the undertaking to perform; it 
originates with the contract itself, and operates anterior to 
the time of performauce. The remedy acts upon a broken 
contract, and enforces a pre-existing obligation. * * Con- 
tracts have consequently an intrinsic obligation. * * Ob- 
ligation, then, and remedy are not identical ; they originate 
at different times and are derived from different sources,” p. 
350. “It has been shown that the obligation is distinct 
from the remedy, and it would seem to follow that law might 
act on the remedy without acting on the obligation. To 
afford a remedy is certainly a high duty of those who govern 
to those who are governed. But the constitution has not 
undertaken to enforce its performance. * * Its language 
is the language of restraint, not of coercion. Should a State 
be sufficiently insane to shut up or abolish its Courts, and 
thereby withhold all remedy, would this annihilation of 
remedy annihilate also the obligation of contracts? We 
know it would not. If the debtor should come within the 
jurisdiction of any Court of another State, the remedy would 
be immediately applied, and the inherent obligation of the 
contract enforced. This cannot be ascribed to a renewal of 
the obligation, for passing the line of a State cannot re-create 
an obligation which was extinguished. It must be the orig- 
inal obligation of the parties, and which exists unimpaired 
though the remedy was withdrawn,” p. 351. Again, “ We 
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perceive then no reason for the opinion that the prohibition 
to pass any law impairing the obligation of contracts is jp- 
compatible with the fair exercise of that discretion which the 
State legislatures possess, in common with all governments, 
to regulate the remedies afforded by their own Courts. We 
think that obligation and remedy are distinguishable from each 
other; that the first is created by the act of the parties— 
the last is afforded by the government. The words of the 
restriction we have been considering, countenance, we think, 
this idea. No State shall pass any law impairing the obliga- 
tion of contracts. These words seem to us to import that the 
obligation is intrinsic; that it is created by the contract 
itself, not that it is dependent on the laws made to enforce it. 
* ¥* * Contracts possess an original intrinsic obligation, 
derived from the acts of free agents, and not given by the 
government. We must suppose that the framers of our con- 
stitution took the same view of the subject, and the language 
they have used confirms this opinion,” pp. 353-4. 

For myself, I must confess I never have been able to un- 
derstand how the remedy, which the law provides to enforce 
the stipulations of a broken contract, can impair the obliga- 
tion of contracts, which is the creation of the parties to the 
contract. Remedy may be incident to contracts, but how a 
law which simply affects that remedy by suspending for a 
reasonable time the enforcement of compensation for a vio- 
lated contract, without in any way touching the contract 
itself, impairs the obligation, is to me incomprehensible. I 
do not know how the remedy becomes a part of the contract 
at all. According to the argument, it would seem that in 
some way or other, the remedy, which is provided by law, is 
infused into the obligation of the contract, which is the act 
of the parties, and then a change of the remedy, or a suspen- 
sion of it for a reasonable time, impairs the obligation. I 
understand that the supreme power in the State can regulate 
the time, the mode and the manner of enforcing contracts, 
though it can pass no law to impair their obligation. It may 
prescribe imprisonment for debt, and abolish imprisonment 
for debt; may establish Courts of law and equity, and com- 
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bine the two, as it has virtually done in this State; may regu- 
late the time and order of the sittings of the Courts in the 
different circuits, and change them at will. All these things, 
in a greater or less degree, interfere with the remedy but do 
not impair the obligation. See the able dissenting opinion of 
Aldrich, J., in the case of The State vs. Carew, 13 Richard- 
son’s S. C. R., 524. The right to regulate the remedy in its 
own Courts, must be incident to each State, which may 
modify and change it as the welfare of society may require ; 
and as a consequence of this, a law changing or affecting the 
remedy only is not considered as impairing the obligation of 
the contract.” Forsythe vs. Marbury, R. M. Charlton’s 
Rep., 331. Every change or modification of the remedy 
does not impair the obligation of contracts. The Legislature 
may vary the nature and extent of the remedy, so always 
that some substantive remedy be in fact left. Wilder vs. 
Lumpkin, 4 Ga. R., 220; 2 Sto. on the Con., sec. 1385; 
James vs. Strell, 9 Barb., N. Y. Rep., 482. “The obliga- 
tion of a contract is one thing, the remedy to enforce it 
another. And’whilst the former cannot be impaired, the 
latter may generally be left to the sound discretion of the 
Legislature.” Griffin vs. McKenzie, 7 Ga. R., 166; (citing 
3 Dallas Pa. Rep., 386; 7 Johnson’s Rep., 447; 2 Gallis 
cir. ct. Rep., 102; 4 Wh. Rep., 122; 12 Wh. Rep., 349; 3 
Pet. Rep., 280). “The remedy or mode and manner of 
enforcing contracts have never been considered as a part of 
their obligation, and have always been deemed within the 
Legislative control.” Cary vs. Giles, 9 Ga. Rep., 258. It 
is now clearly established by repeated decisions that the Leg- 
islature may pass laws altering, modifying, or even taking 
away remedies for the recovery of debts without incurring a 
violation of the clause in the Constitution which forbids the 
passage of ea post facto laws, or laws impairing the obliga- 
tion of contracts.” Evans vs. Montgomery, 4 Watts & 
Seargent Rep., 220. “ This obligatory force (of contracts) is 
not so much the' result of the positive declarations of the 
municipal law, as of the general principles of natural, or as 
it is sometimes called, universal law. In a state of nature, 
13 
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independent of the obligations of positive law, contracts may 
be formed, and their obligatory force be complete. Between 
independent nations treaties and compacts are formed which 
are deemed universally obligatory ; and yet in no just sense 
can they be deemed dependent on municipal law. Nay, 
there may exist (abstractly speaking) a perfect obligation in 
contracts when there is no known and adequate means to 
enforce them. ° * In this predicament are the 
United States, who are not sueable on any contract made by 
themselves, but no one doubts that they are still obligatory 
on the United States. Yet their obligation is not recognized 
by any positive municipal law in a great variety of cases, 
It depends altogether upon principles of public or universal 
law. Still, there is in these cases a right in the one party to 
have the contract performed, and a duty on the other side to 
perform it. But generally when we speak of the obligation 
of contracts, we include in the idea some known means 
acknowledged by the municipal law to enforce it. When all 
such means are absolutely denied, the obligation of the con- 
tract is understood to be impaired, though it may not be 
completely annihilated. Rights may indeed exist without 
any present adequate correspondent remedies between private 
persons.” 2 Story on the Con., sec. 1381. “ The civil obli- 
gation of a contract, then, though it can never arise or exist 
contrary to positive law, may arise or exist independent of 
it; and it may exist notwithstanding there may be no present 
adequate remedy to enforce it. Whenever the municipal law 
recognizes an absolute duty to perform a contract, then the 
obligation to perform it is complete, although there may not 
be a perfect remedy.” 2 Story on Con., 1382. In Morse 
vs. Gould, 11 N. Y. Rep., 286, Denis, J., says: “ Legal 
remedies are in the fullest sense under the rightful control of 
the Legislatures of the several States, notwithstanding the 
provision in the Federal Constitution securing the inviola- 
bility of contracts ; and it is no valid objection on that subject 
that the substituted remedy is less beneficial than the one 
which obtained at the time the debt was. contracted.” In 
McCormick vs. Rush, 3 Am. L. Register, 99, the Supreme 
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Court of Iowa says: “The argument of Mr. Justice McLean, 
in his dissenting opinion in the case of Bronson vs. Kinzie, 
1 How. Rep., 311, is, in my opinion, unanswerable, and 
gives a construction to the language of the Constitution 
which is plain and intelligible, which any mind sophisticated 
or unsophisticated (to use the language of Mr. Dallas), can 
understand. Every mind and every case to be found re- 
cognizes a clear distinction between the obligations of a 
contract and the remedy. And to attempt to draw the 
dividing line, and to say that the Legislature may change 
some parts of remedial statutes and not others, or that some 
such changes affect the obligation, and are therefore invalid, 
while others do not, and are therefore valid, leads to confu- 
sion; leaves courts and the public in a wild field of uncer- 
tainty, without a reliable chart or compass, and necessarily 
involves the decisions of the several States in inconsistencies ; 
each Court being apt to determine, under the sweeping lan- 
guage of the leading cases, whether existing remedies have 
by the new statute been preserved in substance and with 
integrity. It seems to me that no one can refer to all the 
decisions made and reconcile them.” To show the justice of 
these remarks, one has but to examine these cases, and they 
are the leading ones, too—Bronson vs. Kenzie, 1 How., 311; 
McCracken vs. Hayward, 2 do., 608; Sturges vs. Crownin- 
shield, 4 Wh. 122; Ogden vs. Saunders, 12 Wh., 213 to 
370; Green vs. Biddle, 8 Wh., 1; Mason ys. Haile, 12 Wh., 
370; Jackson vs. Lampkin, 3 Ret., 280; Crenan vs. The 
State of Arkansas, 15 How., 319; Planters’ Bank vs. Sharp, 
6 How., 301; Bank of Alabama vs. Dalton, 9 How., 522; 
Satterlee vs. Matthewson, 2 Pet. Rep., 380; McMillan vs. 
MeNiel, 4 Wh., 209; Cook vs. Moffatt, 5 How. R., 295; 
Boyle vs. Zachry, 6 Pet. R., 643 ; Beers vs. Haughton, 9 Pet. 
R., 329. 

It is exceedingly difficult, if not impossible, to deduce any 
general rule from these cases as to the restrictions imposed 
upon the legislative power by the clause under consideration. 
I think no intelligible general rule can be deduced from all 
the cases. They do not define where “remedy” stops and 
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“obligation” begins. I can understand that the law of the 
place of the contract acts upon it and governs its construc- 
tion, validity and obligation, but I do not understand how 
the law can constitute any part of the contract. 2 Sto. on 
the Con., sec. 1384. If the law does not constitute a part 
of the contract, I cannot see how a change of the law can be 
said to impair the obligation of the contract. “ Remedies 
are a consequence of contracts when broken:” Sto. on 
confi. of laws, sec. 336. And it is universally admitted and 
established, thatthe forms of remedies and modes of pro- 
ceeding, and the execution of judgments are to be regulated 
solely and exclusively by the Jaws of the place where the 
action is instituted: Sto. on confl. of laws, sec. 556, 557, 
558 and 568. But how can this be, if the laws of the place 
of the contract enter into and form a part of the contract? 
If these laws enter into and form a part of the contract, they 
must necessarily accompany it every where, when an attempt 
may be made to enforce the contract. 

I had intended to quote from a number of other cases, but 
owing to the length of this opinion I must omit many. I 
will, however, add another citation here. In 1808, the Leg- 
islature of Georgia passed “an act to alleviate the condition 
of debtors, and afford them temporary relief.” Clayton’s 
Dig., 426. This act prohibited the issuing of any execution 
for a stipulated time, upon the defendant giving security. It 
was insisted the law impaired the obligation of contracts. 
Judge Charlton, in Grimwal vs. Ross, 2 Hall’s Am. Law. J. 
99, says, “what is meant by the terms ‘impairing the obli- 
gation of contracts?? Any measure, I should suppose, 
which lessens the value of contracts, that gives them a dimin- 
ished dignity, takes from them any of the properties of con- 
tracts, or which divests them of any priority of lien, obliga- 
tion, or recovery, which they would otherwise possess. ‘This 
impairing of contracts must mean their partial rescindment 
by legislative authority. This act, therefore, as it does not 
innovate upon the obligation of contracts, either by a partial 
rescindment, by destroying any of the properties of contracts, 
or by diverting the usual operation of the lien, cannot be 
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said to impair the obligation of contracts. The usual peri- 
ods at which contracts were heretofore enforced by action are 
protracted ; the facilities of recovery have been suspended. 
But does this impair the obligation of contracts? Certainly 
not. Their obligation remains entire, and a bond or cove- 
nant is as valuable, and on the score of obligation is as 
appreciative now, as before the passing of the act.” 

Under these impressions of the obligations I have thus 
noticed, I am therefore of opinion, (bottoming my opinion 
upon these specific objections,) that the act is constitutional.” 
See Von Baunback vs. Bade, 9, Wisconsin Rep., 559, parti- 
cularly the opinion of Judge Payne ; Chadwell vs. Moore, 
§ Watts and Sergt. Rep., (Pa.) 49; Brietenback vs. Bush, 8 
Wright’s Rep., 313; and Cox vs. Martin, Wright’s Rep., 
322, (Pa.); also, Clark vs. Martin, 13 Wright, 299; 16 
Mass. Rep., 360; 18 Maine Rep., 109; 5 Howard’s (Miss.) 
Rep., 285; 23 Maine Rep., 318; Drexell vs. Miller, 13 
Wright, 246 ; 6 Blackf. (Ia.) Rep., 374. 

As illustrating the powers of the legislature we may refer 
to what eminent Judges have said on the subject of exempt- 
ing certain property from execution for debts contracted, 
and judgments rendered, previous to the exempting act. In 
Von Hoffman vs. The City of Quincy, 4 Wallace Rep., 553, 
Mr. Justice Swayne delivering the opinion of the Court, 
says, “the right to imprison for debt is not a part\of the 
contract. It is regarded as penal rather than remedial. 
The States may abolish it whenever they think proper. They 
may also exempt from sale, under execution, the necessary 
implements of agriculture, the tools of a mechanic, and arti- 
cles of necessity in household furniture.” In 2 Parsons on 
Con. p. 534, the author says: “It is admitted that a State 
may make partial exemptions of property, as of furniture, 
food, apparel, or even a homestead.” Chief Justice Taney, 
in Bronson vs. Kinzie, 1 How., 315, says: “If the laws of 
the State passed afterwards had done nothing more than 
change the remedy on contracts of this description, they 
would be liable to no constitutional objection. For undoubt- 
edly, a State may regulate at pleasure the modes of proceed- 
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ing in its Courts in relation to past contracts as well as future, 
It may, for example, shorten the period of time within which 
claims shall be barred by the statute of limitations. It may, 
if it thinks proper, direct that the necessary implements of 
agriculture, or the tools of a mechanic, or articles of necessity 
in household furniture shall, like wearing apparel, not be 
liable to execution on judgments. Regulations of this sort 
have always been considered, in every civilized community, 
as property belonging to the remedy, to be exercised or not, 
by every sovereignty, according to its own views of policy 
and humanity. It must reside in every State to enable it to 
save its citizens from unjust and harassing litigation, and to 
protect them in those pursuits which are necessary to the 
existence and well being ofevery community. And although 
a new remedy is deemed less convenient than the old one, and 
may in some degree render the recovery of debts more tardy 
and dificult, yet it will not follow that the law is unconstitu- 
tional.” In Bigelow vs. Pritchard, 21 Pickering (Mass.) 
Rep., 169, Putnam, J., says: “It would not be contended, 
as we suppose, that the Legislature may not lawfully exempt 
a part of the property of a debtor from attachment or levy 
on execution ; for example, articles of furniture, beds, bedding, 
etc., necessary for the debtor and his family. To that extent 
the remedy to enforce payment is diminished rightfully.” 
See, also, Rockwell vs. Hubbell, 2 Douglas (Mich.) Rep., 
197; Helfeinsten vs. Cave, 3 Iowa Rep., 287; Casie vs. 
Douglas, 2 Kansas Rep.; Morse vs. Gould, 1 N. Y. Rep., 
(1 Kernan) 281 ; Newell vs. Hayden, 8 Iowa Rep., 140. In 
Casie vs. Douglas, supra, the Court bases its decision upon 
the dictum of Chief Justice Taney, in Bronson vs. Kinzie 
supra, and adds, “It is just as essential to the well being of a 
community that the people have houses to live in as that they 
have tools and implements to work with. The principle that 
authorizes the exemption of the one must necessarily include 
the other.” 

These quotations are made for the purpose of showing that 
some who even deny the powers for which I contend, not 
only admit that the legislature may relieve the person of the 
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debtor from imprisonment, but go farther, and admit that 
portions of his property, also, may be exempt from execution 
under pre-existing judgments; and still the law will not 
impair the obligation of contracts. To my mind this gives 
a larger scope for legislative powers than is necessary to 
uphold a “stay law.” What I contend for is, that the leg- 
islature, when it may deem it for the welfare of the State, 
shall have power to suspend, for a reasonable length of time, 
the remedy which it has furnished for the enforcement of 
compensation for broken contracts; not to impair the obliga- 
tion of contracts, but simply to say that for one year we will 
not authorize an officer to levy on the property of judgment 
debtors, and at that time he may collect one third of the 
amount due; another third twelve months thereafter; and 
the balance in twelve months after that. No liens are to be 
released or displaced ; all the property of the debtor remains 
bound as before for the payment of his debts; the statute of 
limitations is suspended in the meantime, so that judgment 
creditors shall suffer no detriment. All I contend for is the 
right of the supreme power in the State—the law making 
power—to withhold its arm from the creditor until the peo- 
ple, by industry and economy, may have a little time to 
recover from the devastations of a war unparalleled in modern 
times; and, which swept over Georgia from Dade to Chat- 
ham, leaving everywhere Jonely chimneys as sentinels to tell 
of the ruin brought on the country. I insist that such legis- 
lation, under the circumstances existing in our State, is just 
such as Chief Justice Taney referred to when he said: “It 
must reside in every State to enable it to save its citizens from 
unjust and harrassing litigation ; and, to protect them in those 
pursuits which are necessary to the existence and well-being 
of every community.” The legislature has not interfered 
with the obligation of the contract—that remains unchanged. 
It has simply suspended for a given time the application of 
the remedy. Such legislation was deemed necessary for the 
public welfare; and in my opinion the law making power 
did not transcend its constitutional limits; did not thereby 
impair the obligation of contracts, 
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It would be interesting to examine the leading cases, relied 
on by those maintaining the other side of this question, but 
I can only glance at them now. In Sturges vs. Crown- 
inshield, the question related to a law discharging the con- 
tract. It was held that a state insolvent or bankrupt law 
was inoperative as to contracts which existed prior to its pas- 
sage. In Ogden vs. Saunders, the question was as to the effect 
of such a law upon a subsequent contract. It was adjudged 
to be valid, and a discharge of the contract according to its 
provisions was held to be conclusive. 

In Green vs. Biddle, the controversy grew out of a com- 
pact between the States of Virginia and Kentucky. The 
Legislature of Kentucky passed certain laws violative of this. 
compact, and the Court declared them void. In Bronson ys, 
Kinzie, there was a mortgage containing a power of sale, 
Subsequently the legislature required mortgaged premises 
to be sold for not less than two-thirds their appraised value, 
and allowed the mortgagor a year after the sale to redeem, 
This was held to be unconstitutional. In McCracken vs, 
Hayward, it was held that an appraisement law, prohibiting 
the sale of personal property, under execution, for less than 
two-thirds of its appraised value, so far as it affected prior 
contracts, was void. 

These are the leading cases, and the question of a “stay 
law” was not involved in any one of them; yet itis in the 
dicta of Judges in these cases that the “authority” is found to 
set aside a series of acts of the Legislature, running through 
a period of six years. 

As to the case of Wilder vs. Lumpkin, in our own Court, 
the opinion says, “The Legislature did not, as we think, 
intend this act to have any retroactive effect.” 4 Ga. R., 210. 
So that all the learning of that case is merely obiter. In 
the Justices, etc.,vs. Selman, 6 Ga. R., 439, a rule is quoted from 
Smith’s Com., 382, which is regarded as opposed toa “stay 
law.” Without arguing that question, it is sufficient to say 
that no decision was made at all affecting the question. The 
question there before the Court was whether certain persons 
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were liable as sureties on a guardian’s bond or not. That 
was the question decided, and nothing more. 

It is insisted, however, that the “stay law” is obnoxious 
to the clause in ‘the constitution which prohibits “retroactive 
laws injuriously affecting any right of the citizen.” This 
clause was not in our constitution prior to 1861. It was 
then inserted, and with a slight verbal alteration, retained in 
the constitution adopted in November, 1865. Why was 
this clause added to our constitution? By the old law, as 
declared by the Supreme Court of the United States, Cald- 
well vs. Brett, 3 Dallas Rep., 393, the States were not prohibi- 
ted by the constitution from passing retroactive laws, except 
they should thereby impair the obligation of contracts. Free- 
born vs. Smith, 2 Wallace R., 174. “Retroactive laws, how- 
ever unjust, are forbidden by the constitution of the United 
States only when they impair the obligation of contracts.” 
Curtis’ Com. Ju. U.S. Cts., sec. 252. Doubtless the clause 
under consideration was added to the constitution to prevent 
the legislature from divesting vested rights; to extend to 
this class of rights the same protection and restrictions as had 
been provided to preserve the inviolability of contracts 
Peck’s (Tenn.) Rep., 17. That it was intended to apply to 
and protect vested rights only, was decided in effect by this 
Court at the last June term, in the case of O’Kelly vs. The 
Athens Manufacturing Company. In that case, O’Kelly 
had brought a qui tam action to recover a penalty for which 
the corporation had made itself liable. By the commence- 
ment of the action an informer acquires an “inchoate right.” 
Bk. St. Mary’s vs. The State, 12 Ga. R., 475. The legisla- 
ture after the bringing of the action, repealed the law under 
which the penalty was incurred,»and remitted the penalty, 
and this Court held that the cause of action was gone. O’Kelly 
insisted that the constitution protected “any right,” but was 
answered that it meant any vested right, and that, although 
he had an “inchoate right,” it was not such a “right” as the 
constitution protected against “retroactive laws.” Here, at 
the invitation of the legislature, O’Kelly had employed 
counsel, became liable for both fees and cost, had instituted 
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his action, which authorized him to prosecute it to the exely- 
sion of all others ; and under the law, was entitled to one-half 
the penalties, for which the corporation was liable; had 
acquired an “inchoate right ;” yet he was turned out of Court 
by the operation of a “retroactive law.” How much stronger 
is O’Kelly’s case than the one we are considering. In his 
case, his “inchoate right” was not only “injuriously affected” 
but he was entirely deprived of all “right” by the “retroae. 
tive” repealing statute. 

I observe, in looking over the opinion as written out in 
O’Kelly’s case, that the decision is placed almost exclusively 
on the ground that the suit was not brought in the proper 
name. It is true that the decision was placed on this ground, 
but I am sure my learned brethren will agree with me in 
stating that the other point was considered and decided as 
herein stated ; and they will also recollect how reluctantly I 
concurred in thatdecision. In fact, I reserved the right to 
dissent, if, upon examination and reflection, I could not bring 
myself to agree with them. Upon further reflection, I con- 
cluded that the decision was right, and did not dissent there- 
from. (This paragraph added since I saw the opinion in 
December.) 

But I deny that any one has a vested right in any particu- 
lar remedy. In 28 Georgia Reports, 350, (Lockett vs. 
Usry,) our Court say: “If the Legislature see fit to alter the 
Jaw as to the manner of pleading, either at law or in equity, 
or in any summary or anomalous proceeding, and the statute 
takes effect before the defence is made, the party must con- 
form to the newrule. And he cannot complain of having 
been deprived of a vested right. There is, we apprehend, no 
such thing as a vested rightd4n remedies, All the Courts say 
is, that the Legislature cannot so change the remedy as to 
render it nugatory.” This was a case where the proceedings 
were instituted under the rent laws, and pending the action 
the “ intruder’s statute” was passed, and the proceedings were 
changed so as to conform to the provisions of this statute; 
the party, say the Court, “must conform to the new rule.” 
See, also, Johnson vs. Kookagey, 23 Ga. R., 184, where the 
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Courts say, “statutes changing a man’s remedy have never 
been held unconstitutional.” These authorities seem to me 
to be conclusive. I think that a “stay law” is not such a 
retroactive law as the constitution prohibits. 

If an apology were necessary for the length of this opin- 
jon, it might be found in the importance of the question, and 
the great and varied interests depending upon its~decision. 
The fact, also, that a majority of the Court are against me 
tends to make me distrustful of my own opinion. I have, 
therefore, preferred to let the sages of the law be heard rather 
than my own individual views. I felt that I could thus give 
more strength to the views I advocate than by giving simply, 
in my own language, the reasons which control my opinion 
in opposition to that of my learned brethren. I have quoted 
from our law writers very freely, and, to my own mind, have 
established very satisfactorily the proposition that “a stay 
law is constitutional.” 


Note.—This opinion, except some slight additions and 
modifications, was prepared during the summer and fall 
vacations of 1867. I deem it proper to make this statement 
on account of what has subsequently transpired. 


WALKER, J. 
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Rog, casual ejector, and JNO. D. FIELD, Junior, tenant jn 
possession, plaintiff in error, vs. Dor, ex dem. of Wn. 
LARD Boynton, administrator of Davin B. Sguirzs, 
deceased, et al., defendants in error. 


When a case has been fairly submitted to the Jury upon the evidence, 
and no error in the charge of the Court is alleged, and the verdict jg 
not manifestly, and decidedly, against the evidence, this Court will not 
control the discretion of the court below, in refusing to grant a new 
trial. 


Ejectment. Motion for new trial. Decided by Judge 
Irwin. Lumpkin Superior Court. April Term, 1867, 


This was ejectment, on the demises of Boynton, adminis- 
trator of David B. Squires, e¢ al., for land—lot No. 1028, 
12th District and 1st Section of said county, and for mesne 
profits. 

The evidence was as follows : 

1st. Copy-grant from the State to David B. Squires, dated 
11th August, 1834, for said lot, (read without exception.) 
2d. Certified copy of order and letters of administration on 
the estate of said Squires to said Boynton, administrator, 
dated the 3d of March, 1845, and an order for the sale of 
said Squire’s real estate, dated the 4th of May, 1846. 34, 
A deed for said lot, from said Boynton, as such administra- 
tor, to Isaac J. Cowl (plaintiff,) dated the 4th of June, 1861. 
4th. An order from Jno. D. Field, Sr., to Early, Sheriff of 
said county, and his successors in office to make a deed to 
Jno D. Field, Jr., for said lot of land, “if the purchase 
money be paid,” dated the 24th of May, 1859. 

The plaintiff then examined as a witness LEwis RALsTon. 
He testified as to the locus in quo, and that Jno. D. Field, 
Jr., was in possession of said lot when the suit was brought, 
and that the lot was worth for rent $20 00 to $25 00 per 
annum. 

Upon cross-examination he stated that he had thought 
hard of the defendant, Field, Jr., for ousting him from said 
lot in 1840 or 1845, and had consulted counsel about it ; he 
and defendant took possession together in 1840; witness 
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asked Jno. D. Field, Sr., for permisson to occupy said lot, 
and he said he had allowed Field, Jr., to have a potatoe patch 
thereon, in 1840; the witness and defendant took possession 
then; Field, Jr., built a barn and cleared and fenced a field 
on the lot; but Field, Jr., never claimed the title till 1852, 
when the General Assembly passed an act as to color of title ; 
before that he had frequently disclaimed title thereto. 

After coming from the stand the witness asked to go back 
and correct a mistake. He then testified that he and defend- 
ant took possession after March Term, 1845, of this Court; 
that Jno. D. Field, Sr., bid off the lot-at one dollar, and that 
the improvements on it were worth $ 

Jas. L. Howe tt, testified, that in 1854 defendant told 
him he knew not whether he had a title to said lot or not, 
and that the crop of that year, a good one, had cost him lit- 
tle or nothing ; that he cultivated said lot that year as tenant 
of defendant, and paid him rent therefor. 

Wo. Everett testified, that he cultivated the lot in 1864, 
and the rent for that year was worth fifty dollars. Plaintiff 
closed. 

The evidence for the defendant was this: 

A receipt from J. S. Chastain, former Sheriff of Lumpkin 
county, in these words: “ Received of Jno. D. Field four 
—, for lot 1028, 12, 1, sold on the 7th November, 1848. 
This 10th October, 1846. J. S. CHASTAIN, 

Former Sheriff Lumpkin County,” 

And an entry from the Sheriff’s books, made by said 
Chastain, saying lot No. 1028, 12, 1, was sold to Jno. D. 
Field, Jr., on the 7th day of November, 1843. 

The jury found for the plaintiff the premises in dispute, 
and $ for mesne profits. 

There being no record (but only an agreed statement of 
facts,) what the Court charged is not shewn. But a motion 
for new trial was made by defendant’s attorney, upon the 
grounds, that the verdict was against the evidence, etc., and 
against the charge of the Court, in this, that the Court charged 
the jury, that the Sheriff’s entry in his book, of the purchase 
of said lot by the defendant, and the receipt of said Sheriff 
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to defendant for the payment of the purchase money were 
color of title, and if defendant had held said land under 
bona fide claim of right for the term of seven years subse- 
quently to the 19th of January, 1852, the plaintiff coylq 
not recover, for defendant then has a perfect title. The 
Court refused a new trial, and this is assigned for error, 


WerR Boyp and Jno. A. WIMPEY, for plaintiffs in error, 
H. P. Bet, for defendants in error. 
WARNER, C. J. 


The error assigned in this case is the refusal of the Court 
below to grant a new trial. It is a well settled rule of this 
Court, when a case has been fairly submitted to the jury 
upon the evidence, and no error in the charge of the Court 
is alleged, and the verdict is not manifestly, and decidedly, 
against the evidence, that it will not control the discretion of 
the Court below, in refusing to grant a new trial. We 
find nothing in this record which makes this case an excep- 
tion to that general rule. The jury are to judge of the cred- 
ibility of the witnesses for the plaintiff, as well as for the 
defendant. There is sufficient evidence in the record ‘to sus- 
tain the verdict, and as the Court below was satisfied with it, 
we will not disturb it. Let the judgment of the Court 
below be affirmed. 
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Joun C. CLARK, plaintiff in error, vs. THE STaTE oF GEOR- 
@iA, defendant in error. 


It is incumbent on the State, in criminal cases, to prove every accusa- 
tion it makes ; the testimony must convince the understanding beyond 
a reasonable doubt. 


Arson. Motion for new trial. Decided by Judge Irwin. 
Fannin Superior Court. October Term, 1867. 


John C. Clark, Jno. Cain, Pinckney Fortner, Martin 
Burns, Wm. Evett, Elias Marlow and Jesse Blackwell were 
indicted for burning the dwelling house of Joshua J. New- 
berry on the 28th of November, 1864. The indictment 
charged that the house was in the country, and that no one 
was in it at the timeof the burning. It did not state whether 
the burning was in the day or night. 

Clark alone was tried. The burning, etc., was proved. 

As to who did it, and under what circumstances, the testi- 
mony was as follows : 
Mrs. MAnALA NEWBERRY said they put fire into her bed, 
they called each other’s names, calling one Brown, whom she 
since learned was Blackwell. She did not know that Clark 
was there at the burning, which was between daylight and 
sunrise, but he was there the night before. Pinckney Fort- 
ner was one of the party who came the night before; they 
went off towards Martha Davis’ house, and witness saw the 
light rise from that house. 

JAMES PAYNE testified that, on the day of the burning, the 
crowd passed his house going from the direction of New- 
berry’s; Clark was with them; they had a sheet with some 
wool and leather tied up in it; they were going towards 
Clark’s; they had something in their bosoms and _ pockets, 
which witness thought was twisted yarn, but witness did not 
see Clark with anything. 

JAMES A, NEWBERRY testified that he met Clark and eight 
or nine others going towards his father’s; Clark asked him 
where were his father and brother, and witness said they were 
cradling. Witness was scared. They told witness to go to 
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Lovingood’s, which was in sight, and stay till they came, 
Witness went a little wayyand then ran about three miles, 
and went down to the settlement. When witness met this 
party it was on the evening before the fire, about one mile 
from his father’s, and when the sun was about half an hour 
high. Witness knew none of them except Clark ; he led the 
party and did the talking. 

Witness’ father had two raw-hides, some wool, and some 
tanned leather in a trough at home. Clark had an army 
gun and apistol; he made no threats, but witness was scared, 
because they had been knocking men in the head. The party 
wore gray coats. 

Marrtua NEWBERRY testified that a broad-cloth coat, some 
spun wool, knives and forks, three raw-hides, some wool and 
some tanned leather were taken off by the party from her 
father’s. 

JANE NEWBERRY, daughter-in-law of Joshua Newberry, 
testified that Clark and Cain, with ten others, were drinking on 
Saturday ; they came to witness’ house, and ordered her to get 


away by Sunday. Clark and Cain were very drunk, and said. 


they would burn Newberry’s house and others. Upon cross- 
examination she said she was unfriendly with Clark, because 
he caused her house to be burned, that the party said they 
were Capt. Carder’s men; they looked like soldiers. Black- 
well seemed sorry that they treated witness so, and said they 
were drinking ; Pinckney Fortner said he was at the fire, and 
got some of the wool, and paid witness for it. 

MARTHA Payne testified that Clark, Burns, and the others 
of the party passed her house, with wool and spun thread, 
rawhides and leather, but Clark had none. Her house was 
about five miles from Newberry’s. 

On behalf of the defendant Martin 8S. Burns testified that 
he and Clark were in the 11th Georgia Cavalry, attached to 
Harrison’s brigade, in Capt. Kelly’s company, and stationed 
near Jonesboro, Georgia. Burns heard that his house was 
burned, and Lieutenant Alison gave him and Clark permis- 
sion to go home for twenty days. After two weeks Capt. 
Kelly came to Dahlonega, Burns and Clark were transferred 
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for two weeks under Capt. Carder. Lieut. Sibley was Third 
Lieutenant under Capt. Carder. Carder commanded that 
post under Gen. Reynolds. Carder had to go to Athens, and 
told Sibley to forage about the mountain till his return. 
The squad which Sibley commanded sometimes had twelve 
or fifteen, and sometimes thirty persons. The squad consis- 
ting of eleven men, were at Lovingood’s. Sibley ordered all, 
except Burns and Clark, to go and break Newberry up. 
John Cain, Pinckney Fortner, William Evett, Jesse Black- 
well, Samuel Tillory, John Gun, and John Mullins received 
these orders about day ; they were gone about an hour and a 
half, came back and said they had burnt Newberry’s house. 
Sibley said it was all right; he was recognized and obeyed 
as an officer. Witness said that he saw Fortner have some 
wool-rolls and some raw-hides, but did not see Clark have 
any, and did not hear Clark make the threats testified to by 
Jane Newberry. 

BENJAMIN C. CHASTAIN testified that he knew Carder, that 
he was recognized as a Captain in the Confederate service, 
and Sibley as a Lieutenant, under Gen. Reynolds, who com- 
manded North-East Georgia. Capt. James Kelly testified 
that Carder was a commissioned Captain, and that Burns 
and Clark were put under him by orders emanating from 
Gen. Reynolds. 

The State reintroduced a witness, who testified that Burns 
was asked by Mrs. Newberry why he burnt her house, and 
replied that Sibley was away that day, that they volunteered, 
and Sibley said he would not go. 

What was the charge of the Court does not appear. The 
Jury found Clark guilty in the second degree. 

His Attorney moved for a new trial, upon the grounds 
that the verdict was contrary to law, the charge and the 
evidence, because of newly discovered evidence, and because 
the Court erred in overruling the exception to the indictment 
that it did not charge whether the burning was in the day- 
time or at night. 

When, if ever, this exception was taken, does not appear. 
Nor does the record disclose what new evidence had been 
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discovered. The Court refused a new trial, and for this the 
case comes up. 


Wer Boyp, for plaintiff in error. 


N. B. Kyieut, Solicitor General, for the State. 


Harris, J. 


If Clarke, the defendant, was really guilty of burning the 
dwelling house of Newberry in the country, the testimony 
when taken together and carefully analyzed neither posi- 
tively nor presumptively establishes the fact beyond a reason- 
able doubt. It is incumbent on the State to prove every accu- 
sation she makes; the testimony must convince the under- 
standing beyond a reasonable doubt. This she failed to do 
in this case. 

There is not only no positive testimony of Clark’s burn- 
ing the house or participation in it—but the positive testi- 
mony of Burns that Clark and himself were, by military 
orders, kept behind, and a squad of Confederate soldiers 
whose names are given by witness, were ordered forward by 
Lieutenant Sibley in command, to burn the house for which 
act defendant was indicted and convicted. 

A very important question could well have been sprung 
upon the Court in this case, which should have been decisive 
of it in my opinion, whether Clark burned the house or not. 

The act was unquestionably one of war, against a sup- 
posed enemy ; it was ordered by an officer in command, and 
the private could but obey. What else did he dare do? 
He cannot stop to question the authority of his superior! 
Obedience or death are the alternatives in military govern- 
ment insuch cases. Military government is but another name 
for an absolute despotism; the subordinate almost always acts 
under coercion ; his acts are the acts of others for which in 
the clear light of common sense, he cannot be held answera- 
ble in the municipal tribunals of the State. 
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If it be true that he burned the house of Newberry, but 
by the command of his superior officer in the usual course 
of prosecuting war, he should have been acquitted, not con- 
victed. Leta new trial be had. 





RopertT O’Barr, plaintiff in error, vs. ALEXANDER and 
TRAMMELL, defendants in error. 


1, A letter written by a party to his attorney stating that he was sick and 
unable to travel, and asking the postponement of the trial of his case, 
is not a good showing for a continuance. 

2, An attorney is bound to exercise reasonable care, skill and diligence 
in attending to the business of his client, and is liable in case he fails to 
do so. 

3. Where judges and lawyers differ as to what the law is upon a given 
state of facts, it is not error in the Court, in such a case, to refuse to 
charge ‘‘that if the statute is plain, then it is not an intricate legal ques- 
tion.’”’ 

4, Although the charge of the Court may not be strictly correct, yet, if 
from the whole case, it appears that justice has been done, anew trial 
should not be granted. 

5. After a verdict has been rendered, a juror will not be heard to im. 
peach it. This is well settled. 

§. Ajury, while confined in the investigation of a case, should be furn. 
ished with refreshments only by the direction of the Court ; andifthere 
be competent evidence that any refreshments were furnished withou 
such direction of the Court, it might be a good ground for a new trial, 

7. To entitle a party to a new trial on the ground of newly discovered 
evidence, itshould appear that material evidence relating to new and 
material facts has been discovered after the rendition of the verdict. 
The subsequent discovery of the materiality of facts previously known 
and understood, is not sufficient. 


Case. Tried before Judge MitnER. Motion for new 
trial, decided by Judge UNDERWOOD. Floyd Superior Court. 
July Term, 1867. 


John T. Alexander and Wm. T. Trammell, Attorneys at 
Law, made and delivered to O’Barr their receipt for the fol- 
lowing note: 


“$546.98. By the twenty-fifth day of December next, I 
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promise to pay Robert O’Barr or bearer, Five hundred and 
forty-six dollars ninety eight cents, for work done on hotel, 
with interest from date. May 17th, 1851. 

L. J. HILBURN.” 

They brought suit on it for O’Barr against Hilburn, in 
Floyd Superior Court, averring therein that the considera- 
tion of said note “was carpenter’s work done by petitioner, 
his agents, servants and journeymen, on the building known 
as the Hilburn House in the city of Rome, in said county, 
which hotel is situated on premises (here at length fully 
described by metes and bounds) and for which a lien was filed,” 
ete., making by the writ, and an amendment of it, a case for 
a mechanic’s lien on said premises. 

The case went, by consent, to the appeal. At the trial 
they obtained a verdict for the principal and interest witha 
lien on the one undivided fourth of said house and premises, 
and judgment was accordingly entered on the 7th of Decem- 
ber, 1855. : 

But the money was not collected, and because of this fail- 
ure to collect, O’Barr sued Alexander and Trammell. When 
this suit was filed, does not appear by the record, but the 
process thereon was dated 19th of October, 1858. 

At the trial of this case, plaintiff’s attorneys moved for a 
continuance, stating in their place that plaintiff was absent 
and they could not so well conduct the trial without his pres- 
ence and aid; that the plaintiff had, for some time past, resided 
in St. Louis, Missouri, and, by his letters, induced them to 
believe that he would be present at the trial, until about the 
time the Court convened, they received from him a letter 
mailed and purporting to have been written in St. Louis, sta- 
ting that he was sick and unable to travel, and asking a post- 
ponement of the trial till he could come. The motion was 
overruled and the case proceeded. 

Plaintiff’s attorneys read in evidence said suit of O’Barr 
vs. Hilburn and the accompanying lien-papers, etc. They 
then introduced the following oral evidence: 

Tuomas G. Waters testified that, he was Sheriff of Floyd 
county in 1853 and 1854; that said Hilburn’s shares and 
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interest in said House were sold by witness at Sheriff’s sale. 
This left Hilburn insolvent ; the other fi. fas. against him were 
returned nulla bona. Twelve of said shares were sold in May, 
1853, for upwards of $1,000.00, and the balance of Hilburn’s 
interest insaid House was sold not long before or after said 
last date. 

Trammell, one of these defendants, controlled some of the 
fi. fas. which were levied on, and sold said shares and ordered 
the levies made; he bought some of said twelve shares at 
said Sheriff’s sale in May; his bid was $515.00, but he paid 
over only $75.00, saying that he had other fi. fas. to take the 
balance of his bid. 

The money paid to witness as Sheriff, say about $400.00, 
was, by order of Court, applied to an old fi. fa. controlled by 
Col. Akin. Trammell knew how the money was applied, 
and paid over the $75.00 to satisfy Akin’s demand; but so 
as witness recollected, he did not claim any of the money for 
O’Barr. Trammell had Akin’s fi. fa. levied on the prop- 
erty. The fi. fas. and execution docket being lost, witness 
could not tell what fi. fas. got the balance of the money, but 
it was all paid to fi. fas. against Hilburn. The fi. fa. which 
sold the twelve shares was Morton & Courtenay vs. L. J. 
Hilburn. All the purchasers paid their bids except Tram- 
mell, 

R. D. Harvey testified that an order of Court was taken 
at August Term, 1853, requiring the Sheriffto pay to Warren 
Akin, as attorney, 417.50 ona fi. fa. in favor of Baker & Hart 
vs. Hilburn and said fi. fa.was charged to Trammell, defendant, 
on the execution docket, 4th uf October, 1853, and this was 
the last entry as to said fi. fa. He knew the facts by an 
examination of the records before they were lost. 

DaniEL 8. Printup testified that he controlled, as attor- 
ney, fi. fas. against Hilburn, about the time of the May sales ; 
Hilburn, about that time, became insolvent. Many fi. fas. 
against him were returned nulla bona, and he continued 
insolvent till this suit was brought. Hilburn left Floyd 
county about that time; has now a valuable settlement of 
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land in his possession in one of the upper counties, but wit- 
ness did not know whether he had paid for it. 

W. T. TRAMMELL, defendant, testified that he failed to 
claim said money for O’Barr, because O’Barr, and Alexander 
and Trammell, as his attorneys, were claiming a lien on the 
whole building and premises, and not on Hilburn’s interest 
only, and he thought they would sustain the lien on the 
whole, and because his fi. fas. were against Hilburn only and 
could not bind the interests of the other part owners, he 
thought by letting the said money go to said fi. fas. he would 
eventually get O’Barr’s money ont of the interest of the other 
part owners; but he knew Hilburn did not own the whole 
house. 

Hilburn now is in possession of a good settlement of land 
in Catoosa county ; but witness did not know whether it was 
paid for. He paid out all of his bid to plaintiff’s in fi. fas 
against Hilburn, which plaintiff’s witness represented, except 
the $75.00 that was coming to witness individually, and was 
paid back to him by George S. Black. 

Cot. WARREN AKIN testified that he represented the 
other part owners in the hotel in resisting O’Barr’s lien, 
and he believed, till the Supreme Court decided the con- 
trary, that said O’Barr had no lien, and he thinks Messrs, 
Wright and Shropshire, his associate attorneys, had the same 
opinion. 

JupGE JNo. W. H. UNDERWooD testified that, as he recol- 
lected, the first time they went intoa trial ef O’Barr vs. Hil- 
burn, Judge Irwin, presiding, ruled that O’Barr, being a 
sub-contractor, had no lien ; but the case was then transferred 
to the appeal by consent, and on the appeal Judge Trippe 
held the contrary; that he thought between the attempted 

trial and the appeal trial the Supreme Court had made some 
decision, from which they inferred that they would sustain 
the lien on Hilburn’s interest. 

It was admitted that Alexander and Trammell represented 
O’Barr in Hilburn vs. O’Barr in the Supreme Court, and 
that that Court confirmed the judgment giving a lien on 
Hilburn’s interest only. (See 19th Ga., 591.) 
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Sometime during the trial, defendant’s attorneys wrote on 
the declaration a plea of the statute of limitations, but did 
not give plaintiff’s attorneys notice of filing this new plea. 

Plaintiff’s attorneys requested the Court to charge the 
Jury “If the statute authorizing the mechanic to claim the 
money on sale of property by other ji. fas. is plain, then it is 
not an intricate legal question.” 

The Court refused so to charge, but charged that, to render 
an attorney liable for a mistake, he must have been grossly 
at fault or grossly negligent; he is not answerable for error 
in judgment upon points of new occurrence or of nice or doubt- 

dul construction. Ifthe Jury believe from the evidence that 
O’Barr claimed and recorded a lien on the whole house and 
lot, and insisted that Hilburn was merely an agent for th 
Hotel Company, and if the Jury shall further find, from the 
evidence, that the Circuit Judge decided that there was no 
lien on the house and lot, and if the evidence shows that the 
money raised from the sale of Hilburn’s interest in the house 
was paid out by order and judgment of the Court to other 
ji. fas. and if the evidence shows that other competent attor- 
neys believed that no other lien existed in favor of O’Barr ; 
if all of these facts exist, they are to be considered by the Jury 
in determining the question of reasonable skill or gross negli- 
gence. 

The verdict was for the defendants, the jury having staid 
out some time. 

There was a motion for new trial on the following 
grounds : 

Ist, 2d, 3d. Verdict contrary to the evidence, ete. 

4th. Because the officer in charge of the jury told them 
that the Judge had said that, unless they soon agreed, he would 
keep them there a week or two without food, and by this, the © 

jury was unduly influenced. 

5th. Because a quart of whisky was furnished to and drunk 
by the jury (before they agreed on a verdict) without the 
knowledge of plaintiff or his attorneys. 

6th and 7th. Because the Court erred in refusing to charge 
as requested, and in charging as he did. 
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8th. Because plaintiff was absent on account of sickness 
and had he been present, he could and would have proved by 
Daniel S. Printup, Esq., who was in attendance on said Court, 
that plaintiff first discovered the existence of his cause of 
action against defendants, and their fraud and failure to claim 
said money, not over one month before this suit was brought, 
This was unknown to plaintiff’s attorneys till after the trial, 
and they knew nothing of the plea of the statute of limitations 
till this term. 

The 4th and 5th grounds were supported by Anthony, one 
of thejury, by an affidavit, stating that the jury sent word 
to Judge Milner that they could not agree, and that many of 
the jury understood, from the reply of the officer having 
charge of them, that they would be kept there one or two 
weeks without food unless they agreed ; that when they first 
wentout, mostof them were for finding for plaintiff, and before 
they agreed, a quart of whisky was furnished to them and 
they drank most of it. 

It was admitted that the jury themselves sent for the 
whisky. 

The eighth ground was supported by an affidavit by O’ Barr 
made in Floyd county that he had been confined to his bed 
by a spinal affection and thus kept from coming to the Court 
in time for the trial ; he came as soon as he could, but it was 
too late; that had he been present he would have sworn, (and 
he would have had Col. Printup also testify,) that he did not 
know of his right to hold defendants liable for their negli- 
gence, etc., aforesaid, till about a month before his suit 
against them was brought, and that his counsel did not know 
these facts till after the trial: by an affidavit by R. D. Har- 
vey, Esq., one of O’Barr’s attorneys stating that he knew not 
said facts, stated in O’Barr’s affidavit, till after the trial, and 
knew not of the plea of the statute of limitations till some- 
time during the trial: by an affidavit of Daniel S. Printup, 
Esq., stating that shortly before O’Barr’s suit against these 
defendants was brought, he told O’Barr that these defend- 
ants should have claimed said money raised by the Sheriff, 
and they were liable to him for neglect ; O’Barr seemed sur- 
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prised as if this was the first he knew of it, he did not recol- 
lect when this conversation took place, it was not so long as 
three or four years before the commencement of this suit, but 
he thought it was a short time only before that, and that he 
did not tell plaintiff’s attorney of this before said trial. 

Judge Milner having left before the Court adjourned, Judge 
Underwood was then presiding, and was related to Tram- 
mell. For this he was not willing to hear it, though counsel 
consented. The motion was postponed, by order, till Judge 
Milner could hear it, at Chambers, at Floyd adjourned term, 
1867. Milner not being at that Court, by consent of coun- 
sel, Judge Underwood, there presiding, heard the motion, and 
refused the new trial. 

Error was assigned upon this refusal, on the several 
grounds stated in the motion for new trial. 


Harvey and Scort, for plaintiff in error. 
T. W. ALEXANDER and W. AKIN, for defendants in error. 


WALKER, J. 


1. The Court did right to refuse the continuance. It was 
asked by the attorney on the gronnd that his client had 
written to him a letter stating that the client was sick and 
unable to travel. This was no evidence of the fact of such 
sickness even if the showing in other respects had been suffi- 
cient. 

2. An attorney, in the practice of his profession engages for: 
reasonable skill and diligence, and is responsible for ordina- 
ry neglect. Cox vs. Sullivan, 7 Ga. R., 148; and cases 
cited. Perhaps this is about as definitely as his duties and 
liabilities can be defined. What may be a want of skill in 


.any particular case, or what may be ordinary neglect, must 


be decided by the facts and circumstances of the case which 
may be under consideration. It is exceedingly difficult, if 
not utterly impossible, to lay down any general rule which 
should control the measure of liability in all cases. Good 
faith must exist on the part of the attorney towards his 
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client, and when this is shown, the absence or presence of 
reasonable skill and diligence must in each case be deter. 
mined by its own facts. 7 Ga. R., 147. 

3. Attornies have entrusted to their management cases of 
difficulty and doubt, and it is not surprising that they com- 
mit mistakes of judgment in some instances. Such mistakes 
do not necessarily render them liable for the consequences, 
Says Lord Mansfield, in Pitt vs. Yalden, 4 Burrow’s Rep., 
2060, “That part of the profession which is carried on by 
attorneys is liberal and reputable, as well as useful to the 
public, when they conduct themselves with honor and integ- 
rity ; and they ought to be protected, where they act to the 
best of their skill and knowledge. But every man is liable 
to error; and I should be very sorry that it should be taken 
for granted that an attorney is answerable for every error or 
mistake, and to be punished for it, by being charged with 
the debt which he was employed to recover from his client, 
from the person who standsindebted to him. Not only counsel 
but judges may differ or doubt, or take time to consider, 
Therefore, an attorney ought not to be liable in cases of rea- 
sonable doubt.” Again, “An attorney is liable for the conse- 
quences of ignorance or non observance of the rules of prac- 
tice of the Court; for the want of care in the preparation of 
the cause for trial; or of attendance thereon with his wit- 
nesses ; and for the mismanagement of so much of the con- 
duct of a cause as is usually and ordinarily allotted to his 
department of the profession. Whilst on the other hand, 
he is not answerable for error in judgment upon points of 
new occurrence, or of nice or doubtful construction.” Gode- 
froy vs. Dalton, 6 Bingh. Rep., 467, (19 E. C. L. R., 214): 
“Tt seems too hard to say an attorney would be bound to 
construe the section as applicable when the Judges of this 
Court differ in opinion as to whether it is or not.” Per Cole- 
ridge, J.. Chapman vs. Van Toll, 8 Ellis and Bl. Rep., 
407, (92 E. C. L. R., 407). | 

Let us examine the facts a little. The lien of O’Barr 
purported to be upon the whole premises, and to enforce this 
lien was the duty of the defendants, if they could. Judge 
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Irwin had decided that the lien was not good because it was 
in favor of a sub-contractor. Several lawyers of distinction 
in their profession, concurred with Judge Irwin in opin- 
jon. Judge Trippe and the Supreme Court decided that the 
lien was not wholly good, nor wholly bad, but bound the 
interest of Hilburn in the premises. Under this state of 
facts the Court very properly declined to instruct the jury 
that the question as to what were O’Barr’s rights was one 
free from difficulty ; for such was the effect of the request 
made of the Court. 

4, Under the facts of the case the defendants were clearly 
protected by the statute of limitations; and, this is in effect 
admitted by the plaintiff, as his effort to procure a new trial 
on account of newly discovered evidence, to try to rebut this 
plea, pretty clearly shows. Both upon the statute of limita- 
tions, and the merits of the case, the verdict should have 
been for defendants, and therefore a new trial should not be 
granted, for the errors apparent in the charge of the Court 
in this case. 

5. The only evidence by which the verdict of the jury is 
sought to be impeached, is the affidavit of one the jurors. 
This Court has repeatedly held that a juror will not, after a 
verdict has been rendered, be heard to impeach his verdict. 
This is well settled, Coleman vs. The State, 28 Ga. R., 84. 

6. If a jury be confined in the investigation of a case for 
a length of time, which exposes them to hunger and cold, 
the Court may, upon the application of the jury, direct them 
to be furnished, at the expense of the County, with such 
refreshments as he may deem proper. Refreshments should 
not be furnished to the jury except by the direction of the 
Judge, and if refreshments be furnished without such direc- 
tion it might, perhaps, be a good ground for a new trial, and 
more especially where spirituous liquors are furnished. Per- 
haps, also, the Court might deem it proper to take other 
steps in the matter, to preserve pure the administration of 
justice, and vindicate the honor and dignity of the Court 
itself, But to justify the setting aside a verdict, or taking 
other proceedings in the premises, the Court should be in- 
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formed by competent evidence of the impropriety of the con- 
duct of the jury. 

7. The newly discovered evidence in this case was not suf- 
ficient to entitle the party to a new trial. It was not this 
discovery of new evidence, new facts, which the plaintiff 
made, but the materiality of facts long known and under- 
stood, which he wishes to make appear to be newly discovered 
evidence. To entitle a party to a new trial on account of 
newly discovered evidence it must appear that the newly dis. 
covered evidence relates to new and material facts, discovered 
after the rendition of the verdict, and not the ascertainment 
of the materiality of known evidence, which can serve asa 
cause for a new trial. Wright vs. The State, 34 Ga. R., 114; 
Rev. Code, Sec. 3665. Being satisfied with the verdict in 
this case, we think it best that the litigation should end. 

Judgment affirmed. 
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Mary J. Kiva, plaintiff in error, vs. Josaua Kina, e¢ al., 
defendants in error. 


Where a note was given for trust property payable to the trustee, which 
note was placed in the hands of an attorney at law for collection by 
the trustee, suit instituted thereon, and judgment obtained for the 
amount thereof, which judgment was paid by the defendant in Confed- 
erate notes, (the common currency of the country at that time;) to the 
attorney, and received by him in satisfaction ‘of said judgment, with. 
out objection at the time, and the money so collected by the attorney, 
was paid over by him to his client, the trustee, and received by him 
without objection at the time: Held, that, ona bill filed by the 
cestut que trusts against the maker of the note, the attorney at law, 
and the trustee, to account for the trust funds, the maker of the 
note who had paid it, and the attorney who had collected it in Confed- 
erate Treasury notes, in good faith, and paid the same over to the 
trustee in like good faith, which was received by the latter without 
objection, the maker of the note will be protected in such payment to 
the attorney of the trustee—and the attorney will be protected in the 
payment thereof to his client, the trustee: Held, also, that a trustee 
having possession of trust property, is bound to use ordinary diligence 
in the preservation, and protection of thé same, and that if he did not 
intend, or desire, to receive the Confederate money in payment of the 
note, he should have given his attorney notice not to have received it 
from the maker thereof: Held, also, that where a bill is filed against 
four defendants, and there is no demurrer thereto at the proper time 
for misjoinder of parties, and upon the trial of the cause, some of the 
defendants introduce evidence, and other defendants do not, the com- 
plainant’s solicitor is entitled to conclude the argument before the jury. 

Where a bill is filed by infant cestui que trusts by their next friend for 
an amount of the trust property against the trustee, and others, it is 
error for the Court to charge the jury, ‘‘that the complainants ought 
not to recover, because such recovery would be no protection to any 
of the defendants, and that they would be liable to be again harrassed 
with suits by other next friends, by the lawful trustee, or by the minors 
after Mrs. King’s death:’’ Held, also, that it was error in the Court, 
in view of the facts to charge the jury, ‘‘ Nor is there any ground, or 
reason, for a recovery against him (Gartrell) under the law, and evi- 
dence in this case’’—the jury should be left free to decide upon the 
evidence submitted. © 

Itis also error for the Court in its charge to the jury, to say to them 
“that he was surprised, that no demurrer had been filed to the bill, or 
some motion made to dismiss it; but as no one had made any such 
motion, he would go on and charge them the law in the case,’’ such 
remarks being calculated to prejudice the plaintiff’s case in the minds 
of the jury. 
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Equity. Motion for new trial. Decided by Judge Unpgp. 
woop. Floyd Superior Court. July Term, 1867. 


Mrs. King, by bill in Equity, made the following ayer. 
ments. She married Joshua King in 1849; two daughters, 
issue of the marriage, are living, aged respectively sixteen 
and twelve years; King took into possession $8,000.00 worth 
of property descending to her from her father and sister, 
They entered into a deed of separation, by which King was 
to hold $4,300.00 as trustee for her and the said daughters, 
paying to her semi-annually the interest thereon for her sup- 
port, and giving the corpus to said daughters at her death, 
immediately separated, and have so continued. (She sued her 
husband for a divorce a vinculo matrimonii to January Term, 
1861, of Floyd Superior Court, and got final judgment there- 
for in July, 1863.) King failing to pay the interest, she 
employed Daniel R. Mitchell, Esq., to sue for it only ; 
Mitchell had Wm. D. Franklin appointed trustee for her, and 
in his name sued on said obligation, and got a judgment for the 
full amount in July, 1863. When she heard of this suit, she 
told Mitchell and Franklin each not to receive any part of 
this judgment in Confederate currency; but six months 
thereafter Mitchell and Franklin combined to defraud her 
and her daughters, Mitchell advised her and Franklin, that 
they were bound to take said currency in payment, saying 
that if they refused, the military authorities of the Confed- 
erate States would compel them to take it. Having confidence 
in Mitchell, and frightened by said remark, she consented 
that Franklin should receive the currency in payment of the 
judgment, which was justly for par funds, and this he did on 
the first of January, 1864, when said currency was worth 
only five cents in the dollar. Meanwhile, and by the 30th 
of January, 1864, Henry A. Gartrell had been appointed 
trustee in liew of Franklin, and to him Franklin paid over 
said currency. Gartrell used the currency in private specu- 
lations, and refuses to account therefor. She admits that she 
received a part of the interest and some other payments in 
said currency, and some in United States currency. She says 














am feat Ee Bek. ee ee [6c CklUlCUlU CO 


R= 


rer 


he 











MILLEDGEVILLE, DEC. TERM, 1867. 207 


King vs. King, et al. 











she knows not how Franklin or Gartrell became trustee, and 
cannot ascertain, except by an appeal to their consciences. 
She claims that the Confederate money should discharge said 
debt only pro tanto according to its value; that Gartrell 
should pay the value of what he got when he took it; and that 
Franklin, Mitchell and King should each and all of them, 
be held liable to make good the balance. Her prayer is for 
discovery account and settlement. 

The defendants answered the bill. 

Mitchell answered that she employed him to sue for said 
divorce, and she obtained it in 1863; that the main difficulty 
was an agreeable division of the property, the parties were 
bitter towards each other, he thought it best, and advised 
that this should be arranged out of Court, and on the 9th of 
February, 1861, pending said divorce case, he drew up a 
proposition, in substance, as follows: Franklin should be her 
trustee, or should he refuse to be, some person, (other than 
Dr. John L. Hughes and Henry Dobson,) should act; King 
should convey $4,300.00 worth of property, to be agreed on 
by him and the trustee, or if they failed to agree as to the 
property and price King would secure the payment of that 
sum in cash to the trustee, with interest from date, or from 
the time he should fail to pay the $25.00 allowed by Judge 
Hammond’s order at the last term ; the property or money to 
vest in the trustee for her during life, remainder to her three 
daughters by King; she to have absolutely for her use and 
support the rents, issues and profits or interest ; King to main- 
tain and educate the children, allowing her to keep the 
youngest till seven years old, he supporting and clothing her 
and paying to her trustee for her use $100.00 per annum, 
and King to pay the entire costs and $100.00 to Mitchell as 
his fee for professional services for Mrs, King, (this was 
signed by Mrs. King, and Mitchell as her Attorney.) King 
in writing, accepted the proposition, and Franklin, on the 
llth of February, 1861, accepted the trust. Mitchell did 
not then or yet know anything about said deed of separation 
He did not know Franklin at the time; she proposed her 
brother, Hughes; King objected, saying he would not sign 
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the agreement if Hughes or Dobson had anything to do with . 


it. Mitchell told Mrs. King of this, and she then selected 
her cousin, Wm. D. Franklin, of Gordon county, and this 
was the first Mitchell had heard of Franklin in connection 
with the matter; Franklin was not present then, or when 
King accepted, and is not believed to have heard of it til] 
after the acceptance by King. She said she would see Frank- 
lin and get him to accept the trust, and Franklin came to 
Mitchell’s office and did so, saying he was gratified that this 
matter as to the property was adjusted. 

Under Mitchell’s advice Franklin proceeded to close up 
the transaction ; he failed to agree with King as to the value 
of the property offered, and determined to take the money, 
and took the notes herein mentioned. Mitchell had nothing 
farther to do with this till Franklin brought him a writing 
from King to Franklin, stating that because Mrs. King had 
failed to comply “with the agreement and understanding 
had at the time,” and had taken possession of much of the 
property which it was understood should be turned over to 
her in lieu of said note, and the balance was ready to be 
turned over, the consideration of his note had failed, and he 
would pay neither the principal nor interest on it. This 
writing was dated the 16th of February, 1862. 

King told Mitchell that he had made no agreement to take 
property for the note, and if Mrs. King had done so, it was 
without his authority, and said he knew no remedy but to 
sue on the note, and asking Mitchell, was advised that he 
thought it best to sue, and thus settle the matter. Franklin 
then delivered Mitchell the note for $4,300.00, dated Ist of 
March, 1861, and due twelve months after date, and the 
notes for interest for collection, he sued to July term, 1862, 
and got judgment at July term, 1863. Before judgment was 
taken King asked Mitchell if he would take Confederate 
money, he said he would unless ordered not to, that he was 
taking it for his and his other clients’ debts; with this under- 
standing King, by his attorneys, A. R. Wright and Under- 
wood and Smith, confessed judgment. 

On the 10th of July, 1863, Mitchell as such attorney, 
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took from King the amount due on the judgments, in such 
currency, most of it being in seven-thirty notes, and in a few 
days wrote Franklin, informing him of it, got no answer, 


‘ wrote him again, and on the 8th of October, 1863, Franklin 


came to Mitchell’s office, and as such trustee receipted him 
for $4,534.00, the full amount, less the commission for col- 
lection, and this without objection, as Mitchell recollects, 
Mitchell took Confederate money, nearly $100.00, after that, 
and up to the surrender of Gen. Lee, honestly believing that 
the cause of the South was just, and that the Confederate 
States would succeed and its currency be good. 

Mrs. King never instructed him to take only the interest ; 
he knew nothing of her in this suit whatever, Franklin was 
his client and he never gave such instructions; but she was 
anxious for Mitchell to pay the Confederate money to her 
when it was collected, but he would only pay it to Franklin 
as trustee. All other statements in the bill as to his advice 
or conduct inconsistent with the foregoing are denied. 

Franklin answered that he accepted the trust at the instance 
of Mrs. King, took the said $4,300.00 note, with Samuel T. 
King as security, and though he got said notice from the 
maker he did not sue till notified by the security to sue, and 
then he did it, not to collect the note, but to keep the security 
from being discharged, and had no intention of taking Con- 
federate money for the claim till he did take it from Mitchell. 
On the 8th of October, 1863, he paid complainant $234.00, 
the interest, and kept the balance separate from his funds, 
rolled up in his trunk, till on the 17th of March, 1864, he 
paid it over to said Gartrell as trustee. Nor did he take 
the money from Mitchell till Mrs. King instructed him to do 
so, though he thinks she did take it under an idea that she 
was compelled to do so. He was not appointed trustee by 
order of Court, gave no bond, got no order to receive the 
currency, and without any order of Court procured by him- 
self authorizing him, he paid ‘it to Gartrell as trustee, by 
Mrs. King’s request. He acted in the premises for accom- 
modation, without commissions or reward, and in good faith. 

King answered that the property coming to Mrs. King 
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by inheritance was worth only $3,000.00, and gave a state- 
ment of the items (including three slaves,) making a sum 
total of $3,007.60%; that on the 21st of July; 1860, he and 
his wife entered into written articles of separation, by which 
each was to allow the other to get a divorce by offering no 
defense. In consideration of this he was to settle absolutely 
on her $3,000.00, to be paid when divorces a vinculo matri- 
monii were granted to both, and to settle $3,000.00 on their 
three children, in trust, absolutely, and if all of them died 
before their mother, then she was to have half of the sum ; 
she was to keep Hertha, the youngest child, and he to keep 
the other two, and he to maintain all of them till said 
divorces were granted. He was to pay Judge Wright and 
D. 8. Printup $100.00 each for the settlement and getting 
the divorces, and after the divorces King was to pay Mrs, 
King the interest on one-third of the childrens’ fund ($70.00) 
annually, for the support of Hertha, and King was to be the 
trustee, and give bond and security accordingly. 

This was signed and sealed by him and her on the 21st of 
July, 1860. Afterwards, this was changed by the contract 
mentioned in Mitchell’s answer, and Franklin made trustee 
by that contract. Copies of both were exhibited as parts of hi 
answer. 

He was sued, and paid the judgments, principal and inter- 
est, knowing nothing about their instructions to their attor- 
ney; the currency paid by him was raised by a sacrifice of 
property really worth in United States currency the face of 
the judgments. He acted in good faith,—has his two daughters 
abroad at an excellent school, and intends to educate and 
maintain them in the best style. 

Gartrell answered that because Mrs. King owed him 
$200.00, which he wished to secure, and especially because 
of her importunity, in begging him to do so, he became the 
trustee. He was appointed by Judge Featherstone, at Cham- 
bers, on the 5th of March, 1864, and gave bond and security 
for his faithful performance of the trust. He took said curren- 
ey from Franklin—paid Mrs. King $200.00 by her note dated 
30th of January, 1863, and due one day thereafter ; $70.00 
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by her due bill dated the 2d of March, 1864, and $35.00 in 
United States currency, in 1866. 

He says that he is chargeable with only the value of what 
he got; that he is still the trustee’ and ready to settle. He 
exhibited a copy of the petition by her attorney Mitchell and 
herself reciting the facts, asking for the removal of Franklin 
and the appointment of Gartrell, and the order passed pursu- 
ant to the prayer. 

All matters in the bill, not inconsistent with the answers 
of each of the defendants, are admitted or ignored by each of 
them. 

Besides the answers, there was testimony by interrogations 
and by witnesses from the stand; not affecting the answers, 
however, in any important particulars. 

Complainant’s solicitors read Franklin’s answers to interro- 
gations, and when he was stating that he sued “only to keep 
the security from being released,” defendant’s solicitor moved to 
exclude this reason, and the Court didso. Hesaid Mrs. King 
was present when he took the currency from Mitchell, and 
took it because of her destitution, ete. 

Mrs. Kine testified that her said inheritance was worth 
$5,000.00 par—that she told Mitchell, often, not to allow 
King a divorce without $10,000.00 settled on her, and that 
she told him not to collect any of said note but the interest. 
These statements were corroborated by her mother, Mrs. 
Dupriest. They introduced a table showing the value of Con- 
federate currency at different dates, and closed. 

The defendants, King, Franklin and Gartrell, read the 
exhibits mentioned in their answers, and the notes and receipts 
mentioned by Gartrell, to show payments by him—examined 
Gartrell, who said he used the money to buy cavalry horses, 
but was ready to account when any authorized person called 
on him, and showed by Judge Underwood that he, having 
advised King that a payment in Confederate currency would 
discharge the judgments, confessed the judgments for King, 
and, at his request, acted without fee, but as the friend of 
Printup, who was absent. 

Mitchell introduced no evidence. 
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In rebuttal, one of complainant’s solicitors testified that he 
called on Gartrell for a settlement, and that he appeared will- 
ing to settle, but had not done so. 

The complainant’s solicitors claimed the right to begin and 
conclude the argument. But the Court held that Mitchell 
was entitled to open and conclude, and ordered that Mitchell’s 
solicitor should open the argument, that Gartrell’s solicitor 
should speak next, then King’s, then complainant’s, and then 
Mitchell’s should conclude, and thus the argument was had. 
The Court prefaced his charge by the remark that he was 
surprised that no demurrer had been filed to the bill, nor any 
motion made to dismiss it, but as it had not been done, he 
would give them the law of the case. 

He then charged that if King was sued to judgment on 
said trust claim and paid the amount of the judgments to the 
attorney for the trustee in Confederate Treasury notes, the 
_ then currency, and the attorney received them in payment 
of them in payment of the judgments, King was discharged ; 
that if Franklin received said currency from Mitchell, that 
ratified his action (unless Franklin was forced, by some vigi- 
lance committee of which Mitchell wasa part, or by military 
force, to receive it ;) that, under the act of the 18th of April, 
1863, it was lawful for Mitchell to receive such currency at 
par in payment of the judgments and his receipts was a dis- 
charge of the debt against Mitchell even without the statute ; 
that even if Franklin was guilty of a breach of trust in so 
receiving the currency at par, and it was known to Mitchell 
and King to be such breach when King paid and Mitchell 
took such currency, yet Mitchell and King were not affected 
by such breach unless they intended thereby to injure or 
destroy the trust fund; that, if all the defendants acted in 
good faith, and King paid the currency to Mitchell, Mitchell 
to Franklin and Franklin to Gartrell and he so used the 
fund as not to damage the estate, and it was lost by the result 
of the war, complainant ought not to recover. The Court 
also charged the jury “that complainant ought not to recover, 
because such recovery would be no protection to any of the 
defendants, and that they would be liable to be again 
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harassed with suits by other next friends, by the lawful 
trustee, or by the minors, after Mrs. King’s death.” The 
Court further charged the jury in relation to the liability of 
Gartrell—among other things, “Nor is there any ground or 
reason for a recovery against him under the law and evidence . 
in this case.” He was requested by complainant’s solicitors, 
to charge that, as attorney, Mitchell could not lawfully take 
depreciated currency in payment of said judgments, and King’s 
payment was a discharge only pro tanto, both as to Mitchell 
and King ; that Franklin could not, by taking such currency, 
so ratify Mitchell’s act as to bar the cestui que trusts; that 
if Franklin took it, relying on Mitchell’s advice, that he was 
compelled to do so, it was no ratification; that it was incum- 
‘bent on Mitchell to show that Franklin knew all the facts 
and knew he could refuse to receive the same before his receipt 
of it, amounted to a ratification; that an attorney or trustee 
could receive nothing but par funds in discharge of such 
claims; thatGartrell is liable for, and, in this suit, should be 
made to respond for the value of the currency received by 
him and interest thereon, and that no ratification by Mrs. 
King could affect the right of the minors to recover the corpus. 
The Court refused the requests further than as they were 
embodied in said charge. 

There was no order appointing guardians ad litem for the 
minors, nor other thing showing that they were parties in 
the case. 

The verdict was for the defendants. 

A motion for a new trial was made, averring that the 
Court erred. 

1st. In prescribing the order of argument as he did. 

2d. In his said prefatory remark to the jury. 

3d and 4th. In his charge to Franklin’s right so receive 
such currency. 

5th. In his charge as to ratification. 

6th. In charging that a judgment in this cause would not 
bar a recovery by the minor cestui que trusts. 

7th. In charging as he did as toa breach of trust by Frank- 
lin known at the time to King and Mitchell. 
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8th. In ruling out Franklin’s assigned reason for suing 
King. 

9th, 10th, 11th, 12th and 13th. In refusing to charge as 
requested as to the other defendants ; and 

14th and 15th. In refusing to charge as requested, and 
in charging as he did as to Gartrell’s liability. 

16th, 17th and 18th. In charging that King, Franklin and 
Mitchell were discharged, if they acted in good faith. 

19th. In charging that the loss of the fund by the war 
barred a recovery ; and 

20th. Because the verdict was contrary to the weight of 
the evidence. 

The Court refused a new trial, and the twenty errors alleged 
in said motion are brought here for review. 


Wriaut & Broy.es, for plaintiff in error. 


Harvey & Scott, Printup & Foucue, W. AKIv, for 
defendants in error. 


WARNER, C. J. 


The record in this case discloses the fact that Mrs. Mary 
Jane King for herself and in behalf of her two minor children 
Beatrice and Ada, filed her bill in Floyd Superior Court in 
June 1866, against Joshua King, Daniel R. Mitchell, Wm. 
Franklin and Henry A. Gartrell, praying for a discovery 
and account, in relation to a certain promissory note executed 
by King for the sum of $4,300.00, which note, it is alleged, 
was trust property, executed for the benefit of Mrs. King and 
her two minor children, at or about the time of her separation 
from her husband; that the consideration of said note was 
the amount of property she was entitled to receive out of her 
husband’s estate, as agreed on by the parties at the time of 
their separation. It also appears that Franklin was appointed 
trustee for Mrs. King, and, as such trustee, placed the note for 
$4,300.00 in the hands of Daniel R. Mitchell, an attorney at 
law, for collection; that suit was instituted thereon in the 
name of Franklin, the trustee, and judgment obtained against 
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King, the maker, for principal and interest due up to the 
time the judgment was rendered. On the 10th day of July, 
1863, Mitchell, as the attorney of Franklin, the trustee, 
received from King, the defendant, the amount of principal 
and interest due on said judgment in Confederate Treasury 
notes, in full payment and satisfaction thereof. On the 4th 
day of October, 1863, Mitchell, the attorney, paid over the 
Confederate money to his client, Franklin, and took his receipt 
therefor, without objection on the part of Franklin, so far as 
the record shows. Afterwards, on the 5th March, 1864, 
Franklin was removed as trustee, and Henry A. Gartrell was 
appointed trustee for Mrs. King, and the trust property 
aforesaid was turned over to him. The bill alleges a fraudu- 
lent combination between the parties, especially between 
Mitchell and King, to pay off this trust debt in Confederate 
money, and the main object of the bill is, to set aside the pay- 
ments so madeby King to Mitchell, the attorney, as well as 
the payment made by Mitchell, the attorney, to his client, 
Franklin, the trustee, and to have the amount of this trust 
debt paid in good money. 

As we feel constrained to order a new trial in this case for 
errors which we find in the record, committed on the former 
trial, we shall express no opinion upon the facts involved in 
it, but simply state the general rules of the law which 
are applicable to this pagticular class of cases. 

The first ground of error assigned to the judgment of the 
Court below, which we will now consider, is that which 
relates to the order of the argument of counsel before the jury. 
The Court below, ruled that, as Mitchell, one of the defendants, 
had not introduced any evidence upon the trial of the cause, 
his counsel should be entitled to conclude the argument before 
the jury, although some of the other defendants had intro- 
duced evidence upon the trial. It is a well settled rule of 
practice in our courts of law upon the trial of cases before the 
jury, that, if any of the defendants introduce evidence upon 
the trial, the plaintiff is entitled to open and conclude the 
argument. By the 4144 section of the Revised Code, 
the same rule of practice is to be observed in the trial of 
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equity causes, as in trials at law, in the conduct of the 
eause before the jury, except that, when a complainant 
relies solely on the defendant’s answer, he shall be entitled to 
open and conclude the cause. In this cause there were four 
defendants sued together jointly—there was no demurrer for 
misjoinder of parties at the proper time,—they elected to go 
to trial as joint defendants, and jointly resist the complainant’s 
recovery. The case stood before the Court just like any other 
case, with the complainant on one hand and the defendants 
on the other. Some of the defendants introduced evidence to 
resist the complainant’s right to recover a verdict. The legal 
presumption is that, being jointly sued, and jointly defending, 
they had a common interest in the result of the verdict, and 
those who introduced no evidence, were as much bound by the 
rule of the Court, as those who did. The question for the 
Court in all such cases, is, was there any evidence introduced 
for the defence, against the complainant’s demand? If there 
was, then the complainant’s solicitor is entitled to open and 
conclude the argument before the jury. 

The next ground of error assigned in the record which we 
will now consider, is that relating to the charge of the Court 
to the jury, as to the right of the complainant to recover 
against the defendants in this cause, in the name of the com- 
plainant, who sues for herself and her two minor children. 
The Court below charged the jury, that “complainants ought 
not to recover, because such recovery would be no protection 
to any of the defendants, and that they would be liable to be 
again harassed with suits by other next friends, by the lawful 
trustee, or by the minors after Mrs. King’s death.” If the 
proposition asserted by the Court, in its charge to the jury 
upon this branch of the case, be a sound legal proposition 
applicable to the state of facts then before it, the verdict 
ought to have been for the defendants, irrespective of the 
merits of the cause established by the evidence upon the trial. 
No matter what may have been the merits of the complain- 
ant’s cause under the evidence, still, under the charge of 
the Court she would not be entitled to recover a verdict 
against the defendants, if that verdict, or decree rendered 








the 
Ant 


ur 
‘Or 


8) 


o =- 


_ 


A ok i 








MILLEDGEVILLE, DEC. TERM, 1867. 217 








King vs. King, e¢ al. 





upon it, would be no protection to them from subsequent suits 
for the same cause of action. But we do not think that the 
proposition asserted by the Court in its charge, as applicable 
to the facts contained in this record, was a sound legal propo- 
sition. This bill was filed by the complainant, in behalf of 
herself and her two minor children. It is true she does not 
sue as their guardian, nor does she style herself their “next 
friend” in so many words—but that is the legal effect of the 
suit—she sues in behalf of herself and two minor children, 
and if she had formally stated she was their “next friend ” 
it would not, in the view which a Court of Equity takes of 
such matters, have enlarged, or restricted her status before 
the Court. The interest of herself, and the interest of her 
two minor children, in the subject matter of the suit, is dis- 
tinctly stated in the bill, which was before the Court. To 
the extent of her own individual interest, she was sui juris 
at least. But under the provisions of our Code, if this suit 
had been instituted in behalf of the infants alone, and a ver- 
dict had in their favor against the defendants, it would not 
have been void, but the defect of not sueing by their guar- 
dian, or next friend, would have been cured by the verdict. 
The 3194 section of the Revised Code declares that, “ A suit 
commenced and prosecuted by an infant alone is not void, 
and although the suit is defective in wanting a guardian or 
next friend, the defect is amendable before verdict, and cured 
by verdict.” By the 4114, 4119 and 4120 sections of the 
Revised Code, it is further declared that, “ No mere formality, 
or omission of a formality, shall vitiate, or delay a proceed- 
ing in equity, but the same liberality as to amendment, shall 
be allowed therein, as in a proceeding at law. Any person 
who cannot sue at law may complain in equity, and every 
person who is remediless elsewhere, may claim the protection 
and assistance of a Court of Equity, to enforce any right 
recognized by the law. Persons not sui juris may appear 
either by guardian, or next friend, or guardian ad litem 
appointed by the Court. In the latter two cases, the Court 
may require such bond, as shall protect the interest of the 
person under disability.” All these provisions of the Code 
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look to the protection of the infant, rather than to the rights 
of the defendants. In our judgment if there had been q 
recovery in this case in favor of the complainant in the bjl] 
against the defendants, such recovery would have protected 
them from any other suit by the parties therein, for the same 
subject matter, and that they would not be liable to be again 
harassed with suits by other next friends, or by the lawful 
trustee, or by the infant minors after Mrs. King’s death, so 
far as the same subject matter of this suit is concerned. It is, 
however, the duty of the Court, in all cases where parties are 
before it who are not sui juris, to see to it, that their interests 
are properly protected. 

The charge of the Court as to the liability of Gartrell, one 
of the defendants, is also excepted to, and assigned as error 
upon the trial of this cause. The Court charged the jury, 
in connection with other matters, in the following words, as 
disclosed by the record, “ Nor is there any ground, or reason, 
for a recovery against him, under the law, and evidence in 
this case.” By the 3148 section of the Revised Code, it is 
declared to be error, for any Judge of the Superior Courts 
in this State, in any case, whether civil, or criminal, or in 
equity, to express, or intimate, in his charge to the jury, what 
has, or has not been proved. Although the Court did not 
expressly state what had, or had not been proved, still, we 
think, that there was a very strong intimation by the Court, 
that the evidence in this case was not sufficient to authorize a 


verdict against that defendant. It is the exclusive province ' 


of the jury to judge of the effect and weight of the evidence 
submitted to them, and they should be left free to decide 
upon it, without any expression or intimation upon the part 
of the Court, as to whether it is sufficient or not to authorize 
arecovery. The Court is to give them in charge the law 
applicable to: the facts proved, and the jury are to find what 
has, or has not been proved by the evidence. The effect of 
the charge of the Court in this case was to withdraw from 
the consideration of the jury the evidence in relation to Gar- 
trell’s liability, to account to the complainant for any portion 
of the trust property in his hands. 
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An exception was taken to the remarks of the Court 
below in submitting the cause to the jury, which has also 
been assigned as error. The record shows that the Court 
remarked to the jury, “that he was surprised that no 
demurrer had been filed to the bill, or some motion made to 
dismiss it; but as no one had made any such motion, he 
would go on and charge them the law in the case.” We 
think these general remarks of the Court improper at all 
times, and especially when calculated to prejudice the plain- 
tiff’s case in the minds of the jury. The natural inference 
from these remarks of the Court upon the minds of the jury, 
would be that there was no merit in complainant’s case, 
that it ought to be dismissed out of Court, and she had no 
business there troubling the Court and jury with the trial of 
it, Such may or may not have been the impressions made 
upon their minds. If no remarks had been made by the 
Court upon the subject at all, then it is quite certain that no 
impressions would have been made of that character. 

There is another portion of the charge of the Court to the 
jury, which we also think was erroneous, in view of the facts 
of this case, and that is in relation to the trustee Franklin 
being “forced to receive Confederate money by some vigil- 
ance committee of which Mitchell was a part, or by military 
force.” We have been unable to find any evidence in the 
record, in regard to any vigilance committee using force, or 
as to any military force being used, which would authorize 
the charge of the Court as given to the jury upon that sub- 


* ject. ‘The charge of the Court should always be based upon 


the facts as proved, and not upon an assumed state of facts . 
which have no existence under the evidence in the case. 

There were many requests made in writing by the com- 
plainant’s counsel for the Court to charge the jury, which 
were argumentative and otherwise objectionable in view of 
the facts of this case, and in our judgment they were prop- 
erly refused by the Court, except the one as to the liability 
of the defendant, Gartrell. In our judgment, he is liable to 
account for the value of the trust fund which he received 
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and converted to his own use, at the time of such conversion, 
with interest on such value. 

The liability of the defendants to pay the amount of the 
note in good money now, will depend upon the bona, fides of 
the parties who paid and received it. If there was a fraudy 
lent collusion between King and Mitchell and Franklin, the 
trustee, or between King and Mitchell, for the purpose of 
paying off this trust debt in Confederate money, for the pur- 
pose of injuring and defrauding the cestui que trusts of the 
same, or any part thereof, then the payment of this trust 
debt in Confederate treasury notes ought to be set aside. But 
if, on the other hand, the judgment obtained against King 
by the trustee, was paid by him in good faith in Confederate 
treasury notes, the common currency of the country at that 
time, to Mitchell, the attorney for the trustee, and by Mitchell 
the attorney was paid over to Franklin the trustee, in good 
faith, who received the same without objection, then King 
will be protected in the payment of the judgment to Mitchell, 
and Mitchell will be protected in the payment thereof to his 
client, Franklin, the trustee. 

Trustees having the possession of trust property are bound 
to ordinary diligence in the preservation and protection of the 
same. Revised Code, section 2300. If Franklin, the trustee, 
did not wish or desire to receive Confederate money in pay- 
ment of his judgment against King, then he ought to have 
notified Mitchell his attorney, not to have received it. 
Whether Franklin, the trustee, used ordinary diligence under 
the circumstances, for the protection of the trust property, is 
a question for the jury to decide from the evidence, when 
this cause shall be submitted for another hearing. 

Let the judgment of the Court below be reversed and a 
new trial granted. 
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Hicu & Co. and J. J. Morrison, plaintiffs in error, vs. J. 
W. CHILDERS, administratrix of HADEN M. Prior, de- 
ceased, defendant in error. 


Where M. sold to P. a lot of land and took from P. a promissory note, 
expressing in it that it was for the balance of the purchase money, and 
took no other security, and afterwards M. sold said note to H. & Co., 
and in writing transferred the same to them thus, ‘‘ without recourse, 
put assign my vendor’s lien on lands mentioned in this note to said 
firm, in lieu of any other security:’’ Held, that M. and H. & Co., as 
against P. and his representatives, (there being no creditors who had 
given credit after this purchase and upon faith of it,) were entitled to 
a decree that the land be sold, and said note be discharged from its 
proceeds in preference to other demands or debts. 


Equity. Demurrer. Decided by Judge UNDERWoop. 
Polk Superior Court. July Term, 1867. 


The bill of Joseph R. High and C. H. Cohen, lately 
partners under the style of High & Co., and James J. Mor- 
rison made the following case : 

On the 1st of January, 1861, Morrison owned a settlement 
of land near Cedar Town in said county, known as the West 
place, adjoining the lands of Haden M. Prior, formerly 
known as the Bigelow place; Morrison sold and conveyed 
said West place, containing three hundred and sixty-five 
acres more or less, to said Prior in his lifetime for $11,000.00, 
and took for the balance of said purchase money a promis- 
sory note in these words : 


“ $6,000.00 Cepar Town, Ga., January Ist, 1861. 

One day after date I promise to pay James J. Morrison, 
or bearer, six thousand dollars for value received, for balance 
due for West place. H. M. Prior.” 


Morrison took no other security for this $6,000.00, but 
relied upon his lien as vendor for security. On the 14th of 
June, 1861, Morrison sold the note to High & Co., and 
transferred his interest therein to them thus: “I, James J. 
Morrison, transfer to High & Co. the original note, (copying 
it,) without any recourse on me, but assign my vendor’s lien 
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on lands mentioned in the note, to said firm, in lieu of ay 
other security. J. J. Morrison,” 


High & Co. took it without other security, upon ‘the faith 
of said vendor’s lien. Prior died; Jane W. Childers 
became his administratrix, and as such has possession of said 
West place. Prior’s estate is insolvent, largely indebted by 
note and otherwise to other persons. 

The note is subject to a credit of $322.50, and to another 
credit of $1,704.17 paid 31st of August, 1863, but the only 
way High & Co. can realize the balance due on it is by the 
assertion of said lien on said land. Most if not all of Prior’s 
other debts were contracted before he made said purchase, 
and none of them were contracted upon the faith of this 
West place. High & Co. proposed to the administratrix 
that she should sell the West place and with its proceeds pay 
said note, but she does not feel at liberty to do so without 
direction from a Court of Equity. 

Therefore High & Co. pray that said West place be sold, 
and its proceeds be first applied to the payment of said note 
in preference to any other debt or demand against said 
estate. 

This bill was demurred to generally for want of equity. 

The Chancellor sustained the demurrer and dismissed the 
bill, and of this complaint is made by High & Co. 


Harvey & Scort, for plaintiffs in error, contended that 
the vendor’s lien was assignable, citing New Code, sec. 4090; 
19th Ga. R., 557; Story on Con., sec. 776 ;—that if that 
were not so, Morrison being a party cured the difficulty, 
citing 3 Kent, 17; 19th Ga. R., 594; 5 John. R., 489; New 
Code, secs. 4897, 3174. 


_ 


Wricut & Broytss, for defendants in error, replied, the 
lien is not assignable, citing 9th Ga. R., 86-92, Welborn & 
Duncan vs. Williams ef al.; 1st Leading Cases in Kq., 368 ; 
Ist Bland, 519, 524, 525; 4th Maryland R., 280. 
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‘Harris, J. 


This case is to be determined on principles governing our 
Courts prior to the adoption of the Code, which abolished 
what is called the vendor’s lien. 

We take it to be very clear that had not Morrison trans- 
ferred the note of Prior given for the land called West place, 
no security being taken for the payment of the remainder of 
the purchase money, Morrison, before all other creditors, 
would be entitled in equity to the proceeds of the sale of the 
land just purchased by Prior from him. This is a dictate of 
natural justice, and is what is called the vendor’s lien. 

It is a mere equity; it has, by very high legal authority, 
been considered as not very accurate to term it a lien, since 
it differs essentially from a lien in an important characteristic 
—a lien may be transferred. 

That Morrison, who had an indisputable equity to have 
the note given by Prior for the remainder of the purchase 
money paid from the proceeds of the sale of the land, has 
transferred it clearly in writing on the note and with it his 
vendor’s lien, is an indisputable fact. If his equity was 
indeed in legal parlance a lien, we would have little difficulty 
in recognizing the validity of its transfer. We are not 
inclined at this time and in this case to determine the ques- 
tion whether the equity termed a vendor’s lien is assignable. 
Our decision we place on other grounds: the peculiar facts 
here that Morrison the vendor is a party complainant to this 
bill and seeking to have now enforced what at one time he 
was unquestionably entitled to, no objection made to his join- 
der as a party with his transferees High & Co., and more 
especially as the record shows that the claims of none of the 
other creditors of Prior were contracted after the purchase 
of West place, and upon the faith that it was absolutely 
Prior’s property, and paid for by him, and unincumbered by 
any lien. We think the demands of good conscience require 
that the land thus bought by Prior of Morrison should be 
sold as prayed for by complainants’ bill, and so much of the 
proceeds of such sale as are necessary to extinguish the note 
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given for remainder of purchase money should be applied to 
its payment, in preference to any other debt or demand 
against said estate. 

Judgment reversed. 





R. W. Ricuarpson ef al., plaintiffs in error, vs. R. D, 
HARVEY, administrator of Wi~ti1AM H. YoneE 1, de- 
ceased, defendant in error. 


Where there is a contract for the rent of land reduced to writing, by 
which the party renting stipulates that he will deliver the possession of 
the rented premises to the party from whom he rented the same, by 
the 25th day of December next after the date of the contract, the rela- 
tion of landlord and tenant exists between the parties, and neither the 
tenant nor those claiming under the tenant can deny or dispute the 
title of the landlord, without first surrendering the possession of the 
rented premises to the landlord according to the terms of the contract. 

Where a tenant holds possession of the rented premises beyond the term 
for which the same were rented, the jury, upon the trial of an issue 
formed under the provisions of the Code, may find a verdict for double 
the rent stipulated to be paid ; or if he be a tenant at will or sufferance, 
then for double the rent the premises are shown by the evidence to be 
worth. 

Where the proceedings are to eject the sub-tenants holding under the 
party renting the land, as provided by the Code, it is discretionary 
with the Court to allow the party making the contract for rent to be 
made a party to the suit, or to require him to defend in the name of 
his sub-tenants, which discretion this Court will not control, unless 
some good and valid reason be shown why it should do so, which does 
not appear from the record in this case. 

A motion to continue a cause upon the bare statement that a party is 
desirous to file a bill in equity to enjoin the same, will not be allowed, 
especially when there has been a want of diligence, unless some good 
reason be assigned why the bill could not be filed before the session of 
the Court. 


Proceeding against tenant. Tried before Judge UNDER- 
woop. Floyd Superior Court. September (adjourned) 
Term, 1867. 


L. W. Dean sold and conveyed to Yonell the land herein- 
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after mentioned. Subsequently, to-wit, on the 17th of Jan- 
uary, 1868, said Dean and Harvey as administrator of 
Yonell, agreed that Dean should continue to occupy said 
premises until the 25th of December then next, and then 
deliver the same to said administrator in good repair, etc., 
and in consideration thereof, Dean agreed to pay said admin- 
jstrator a part of the crop, release all his claims against 
Yonell’s estate, except a balance of a promissory note which 
he held against Yonell, and to offer no obstacles to prevent 
the administrator from getting the full value for said premises 
at his intended sale of the same. This contract was reduced 
to writing and signed by said Dean and the administrator. 

Dean put Robert W. Richardson and Eliza Dean in pos- 
session of the premises and left them therein. In June, 
1868, Harvey, administrator, sued out his warrant against 
Richardson and Eliza Dean, averring in his affidavit that 
they were sub-tenants under L. W. Dean, and were holding 
over after the term had transpired. Richardson and Eliza 
Dean made a counter-affidavit, averring that they did not 
hold the premises by lease or rent, or at will or sufferance, or 
otherwise from Yonell or his said administrator, or from any 
one under whom said Yonell or Harvey claims the lands, or 
from any one claiming them under Yonell or his said admin- 
istrator. They gave bond according to law, and the sheriff 
returned the papers to the Superior Court. 

When the case came on for trial, counsel for the defendants 
presented a written petition by L. W. Dean, averring that he 
was the true owner of said premises and defendant’s lessor 
and the real party in interest, and asked that L. W. Dean 
might be made a party defendant in said case. The Court 
refused to make him a party. 

Defendant’s attorneys then moved to continue the case, 
till the next term, to give them time to file a bill to enjoin 
this case, upon the ground that their lessor, said L. W. Dean, 
had, before the commencement of these proceedings, filed a 
bill in the District Court of the United States for the North- 
ern District of Georgia, for the purpose of setting aside and 
cancelling the pretended deed (by Dean to Yonell for the 

16 
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premises in dispute,) because the consideration therefor was 
Confederate States treasury notes, an illegal currency, and to 
set aside said rent contract, because it was procured by fraud, 
‘and was without consideration, and founded upon a mistake 
of both parties. They further stated that the administrator 
had notice of this proceeding, and that though said bill had 
been demurred to in said District Court, and therefrom dis- 
missed, yet steps had been taken and instructions given to 
take the same to the Supreme Court of the United States, 
The Court refused the continuance. The case proceeded. 
Plaintiff's attorneys read said affidavits, the bond and 
return of the sheriff. They then introduced said plaintiff, 
who proved the execution of said rent contract, and it was 


read in evidence. Plaintiff then testified that the deed from 


L. W. Dean to Wm. H. Yonell, for said premises, was 
founded entirely upon the consideration of Confederate 
money, that the rent contract was made upon the supposi- 
tion, by both parties to it, that the deed was valid and bind- 
ing, that plaintiff, before the rent contract was made, told L, 
W. Dean, not to rely on his, plaintiff’s, opinion, but to con- 
sult counsel, and Dean took several weeks to consult counsel 
before he executed said rent contract; that there had been, 
until recently, a suit, by L. W. Dean, against him, pending 
in the District Court of the United States for the Northern 
District of Georgia, in which suit were involved the rights 
and titles of the premises in dispute, and that said suit had 
had been dismissed on demurrer. 

He further testified that L. W. Dean was in possession of 
said premises before and at the date of said rent contract, 
and from that time, if not before, held the same as plaintiff’s 
tenant, that the rent of the land occupied by Richardson 
and Eliza Dean was worth $150.00 or $200.00; that they 
occupied the residence and cultivated about half of the 
cleared land described in said rent contract; that Richard- 
son, about the time he went to the place, endeavored to make 
an arrangement with plaintiff to allow him, Richardson, to 
cultivate the land and pay rent either to plaintiff or L. W. 
Dean, as the one or the other might be adjudged to be the 
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owner of the premises, in the case then pending; plaintiff 
refused to agree thereto; Richardson then refused to attorn 
to plaintiff, saying L. W. Dean got him to go on the place. 

Plaintiff further testified that Richardson and Eliza Dean 
were left in possession of the premises by L. W. Dean, as his 
tenants, in the fall of 1866, when L. W. Dean left for 
Alabama, where he has since and does yet reside, and they 
continued to hold under L. W. Dean; they were notified by 
plaintiff that they must attorn to him or leave the premises ; 
they refused to recognize plaintiff as their landlord, and he 
sued out said warrant to get possession. Here the plaintiff 
closed, 

E. W. Bryo es, testifying for the defendant, described the 
nature of said bill in the United States District Court, sub- 
stantially as aforesaid, and that steps were being taken to 
have the judgment of the Judge of said Court, dismissing 
the bill on demurrer, reviewed by the Supreme Court of the 
United States, at its December Term, 1867, and that injunc- 
tion was prayed for by said bill to restrain plaintiff from 
turning said defendants out of said premises. The injunc- 
tion was refused on the first Monday in July, 1867, and no 
writ of error, therefor had been sued out; plaintiff had 
notice of said bill before he commenced this proceeding. 

The Court charged the jury that the tenant is not allowed 
to dispute his landlord’s title, that neither L. W. Dean, nor 
the defendants holding under him, could dispute plaintiff’s 
title to the land in dispute, and that if they believed, from 
the evidence, that L. W. Dean rented the land from plaintiff 
for the year 1866, and that defendants went into possession 
under L. W. Dean, and hold, as his tenants, plaintiff was 
entitled to recover the premises in dispute, and double rent 
for the time they have held over since L. W. Dean’s term 
expired; and this, although L. W. Dean and defendants 
claimed that plaintiff’s title was not valid. 

He was requested by defendant’s attorneys to charge: 

1. “That the deed made by L. W. Dean to William H. 
Yonell for said land, the consideration being Confederate 
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money, was void, and that the rent contract, made upon the 
supposition that said deed was valid, is not binding.” 

2. “If L. W. Dean was in possession of the land in dis- 
pute at the time and before making the rent contract, after 
the expiration of said rent contract, to-wit: On the 25th of 
December, 1866, neither L. W. Dean nor defendants holding 
under him were estopped from denying and disproving plain- 
tiff’s title.” 

3. “That the pendency of the suit by bill in the United 
States District Court, at and before the commencement of 
these proceedings, involving the rights and title of the land 
in dispute, was an abatement or bar to this proceeding.” 

4, “That plaintiff could not recover rent of defendants 
except upon express or implied contract to pay rent, and that 
the law would not imply a contract to pay rent, if the defen- 
dants or Dean under whom they claimed had set up a claim 
of their own to the land, and refused to acknowledge plain- 
tiff as their landlord, upon the ground that plaintiff had 
no title and no right to the land.” 

The Court refused so to charge. 

The verdict was for the plaintiff for the premises in dis- 
pute and $300.00 for double rent for 1867. 

Defendant’s attorneys moved for a new trial upon the 
grounds that the Court erred in refusing to make L. W. Dean 
a party in the case; in refusing the continuance for the pur- 
pose stated ; in failing to charge as requested, and in. charg- 
ing as he did, and because the verdict was contrary to law, 
against the evidence, etc; and further, because the jury 
found, and intended to find, double rent for the whole of 1867, 
the verdict being rendered on the 26th September 1867. 

The Court refused a new trial, and this refusal is assigned 
as error. 

Wright & Broyles, attorneys for plaintiffs in error, con- 
tended that the continuance should have been granted, citing 
R. M. Charlton’s R. 355; that Dean, etc., could dispute Har- 
vey’s title after 25th December, 1866, as neither acquired the 
possession by the rent contract with Harvey for 1866, citing 
new Code3676, Smith’s L. and Ten. 117; Coke’s Litt. 476, 1 
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Gr. Ev. 25,207; 20th Ga. R. 600 (9;) Arch’s L. and Tenn, 
77,220 ; 7th Peters 592, 2 Sm. Lead. Cases 556 to 559 ; 30th 
N. Y. R. 519, 9th do. 250; that the pending suit in the U.S, 
Dist. Court, abates this suit, citing Code sec. 3407; that there 
was no contract, express or implied, to pay rent shown by the 
record, citing Jackson & Bros. vs. Mowry 30th Ga.,R. 143. 31st 
Ga., R. 583 ; 3d Comstock’s R. 286. McFarland vs. Watson, 
1st Wend. R. 134; and that the verdict was too large, citing 
new Code, sec. 2267. 








R. D. Harvey, attorney for defendant in error, furnished 
no brief to the Reporter. 


WaRn_ER, C. J. 


The error assigned in this case, was the refusal of the Court 
below, to grant a new trial upon the several grounds stated 
inthe record. First; That the Court did not grant a continu- 
ance of the case, to enable the defendant to file a bill for an 
injunction. The continuance of the case for the reason stated, 
was properly refused by the Court below, under the 9th 
equity rule of Practice 2d Kelly’s Rep. 483. The discre- 
tion of the Court in refusing the continuance, was properly 
exercised in this case upon the showing made therefor. Sec- 
ond. Because the Court refused to allow Dean to be made a 
party to the proceeding before the Court. The defendants 
were the sub-tenants of Dean, holding possession of the prem- 
ises under him, and he could as well defend in their names, as 
his own; and it was entirely discretionary with the Court 
whether he should be made a formal party to the proceeding, 
or defend in the name of his sub-tenants—he was not deprived 
of any legal right, by the refusal of the Court to allow him 
to be made a party. 

The relation of landlord and tenant existed between Har- 
vey, the administrator, and Dean, as well as those holding the 
possession of the premises under Dean, and neither Dean nor 
those claiming the possession under him, could deny or dis- 


|, ptte the title of their landlord, without first surrendering the 
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to the terms of the contract—2253 and 2257 sections, Revised 
Code. 

Ifa tenant holds over after his term expires, the landlord 
may recover double rent for such time. Revised Code, section 
2259. And in proceedings against tenants like the one now 
before us, if the issue shall be determined against the tenant, 
judgment shall go against him for double the rent reserved, 
or stipulated to be paid ; or if he be a tenant at will or suf- 
ferance, then for double what the rent of the premises are 
shown to be worth. Revised Code, section 4009. 

Upon a careful review of the facts of this case, as well as 
of the errors assigned to the rulings of the Court below, and 
the refusal to charge the jury as requested, we find no error 
in this record, to authorize a reversal of the judgment of th 
Court below in refusing a new trial. Let the judgment of 
the Courf below be affirmed. 





Witu1amM C. HENDRICKS, executor of JOHN HENDRICKS, 
deceased, et al., plaintiffs in error, vs. DANIEL R. Mrrou- 
ELL, et al., defendants in error. 


1. Hendricks, as executor, was sued, and filed none of the usual pleas to 
protect himself from personal liability, because the estate was solvent. 
By the war the estate was made insolvent: Held, that equity and the 
act of 12th March, 1866, will relieve him from personal liability. 

2. To reduce his liability, he might, in the Superior Court, prove pay- 
ments which had been disallowed by the Ordinary. 


Equity. Demurrer. Decided by Judge Mizner. Floyd 
Superior Court. July Term, 1867. 


The bill of William C. Hendricks, Hiram Hammond, L. 
D. Wootten, Jesse H. Phelph and Abner Echols made the 
following case: 

John Hendricks, of Floyd county, died, leaving an 
and a will in which William C. Hendricks and John A+ 
Hendricks were nominated as his executors. On the 14th of 
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August, 1856, the will was proven and admitted to record in 
said county, and both of said executors were qualified. 

William C. Hendricks did most of the business; he found 
the estate to consist of slaves and some real estate and other 
personalty ; the slaves were appraised at $12,000.00, the lands 
at say $6,000.00, and the other personalty at $2,000.00; the 
liabilities of the estate were about $15,000.00, and he believed 
it would pay out and leave a balance for the legatees. 

William Cline held a note made by said testator; he sued 
said executors on it, and at November Term, 1859, of Floyd 
Inferior Court, obtained a judgment for $1,878.83 principal, 
$508.50 for interest to the 14th of November, 1859, and 
$5.35 for costs. Upon this judgment a fi. fa. was issued 
and put into the sheriff’s hands for collection. William C. 
Hendricks, executor, because property was dull and would 
likely be sacrificed if sold by the sheriff, and in order to 
make the property turn out most advantageously for the 
creditors and legatees, borrowed money and paid off the fi 
fa. Wootten and Echols stood William C. Hendricks’ secu- 
rity for $1,000.00 of said money borrowed from M. A. Law- 
rence, William C. Hendricks, Jesse H. Phelps, Hiram 
Hammond, and A. H. Davis, Jr., stood security for the 
payment of another $1,000.00 of it, borrowed from John 
Mills, and William C. Hendricks advanced the $438.95 bal- 
ance necessary to pay said fi. fa. 

“ By a mistake or oversight,” they neglected to have said 
ji. fa. assigned to them, and “by a bare oversight” the exec- 
utors omitted to return the said fi. fa. so paid off, as a voucher 
to the Court of Ordinary, and get credit for such payment. 

Emancipation of the slaves and other consequences of the 
late war, have made the estate wholly insolvent ; its available 
assets are worth not over $1,500.00, and the liabilities, 
besides the expenses of administration, amount to $8,000.00. 

Before emancipation, several judgments were entered 
against said executors, on claims against said testator, to-wit: 

In favor of D. R. Mitchell, for about $1,700.00, 

“ Underwood & Smith, “ $ 200.00, 
6“ B. Thrasher, ‘6 $2,236.05. 
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While these suits were pending, said executors filed none 
of the usual pleas for avoiding personal liability, because 
then said estate was solvent. These creditors now insist that 
the executors shall pay said judgments out of their own 
effects or the assets of the estate, or both, and are not willing 
that they shall use said fi. fa. paid off, for a voucher, nor 
that they shall have the same assigned to them or either of 
them, nor in any way be subrogated to the rights of Cline, 
said plaintiff in the said fi. fa., but insist that the borrowers 
took the money and paid said fi. fa. at their own risk. 

By the fortunes of the war, William C. Hendricks is 
insolvent, and his securities will have to bear the burden. 

For these reasons, William C. Hendricks, his co-executor 
and said securities pray that they be allowed to use said fi. fa. 
as a voucher for its full amount and take credit for the same, 
or have control of the same or be subrogated to the rights 
of Cline, the said plaintiff in fi. fa., and that the other judg- 
ment creditors shall be enjoined from proceeding to enforce 
their said judgments ; that all other creditors be enjoined from 
suing them; that they all come into Court and have the 
assets marshalled, and so ascertain the percentage to be paid 
on each of said debts, first paying the expenses of adminis- 
tration ; that a decree may be had, ascertaining and fixing the 
extent of the individual liability of William C. Hendricks, 
if any, on said judgments, and that he be therefrom dis- 
charged for the reasons aforesaid ; they also pray for subpena 
and general relief. 

Underwood & Smith and D. R. Mitchell demurred to said 
bill for want of equity. Thrasher demurred also upon that 
ground, and for misjoinder of parties and causes of action. 

The Chancellor sustained the demurrer and dismissed the 
bill, and this is assigned for error. | 


Wricut & Broy.es, for plaintiff in error, made the fol- 
lowing points and citation of authorities : 

Hendricks is entitled to a credit on his returns for the sum 
advanced by him to pay Cline’s fi. fa.—2 Redf. Law of 
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Wills, p. 870 (19), 117 (2 a), note 13 to p. 241; 3 John’s 
Ch. R. 312. 

Plaintiffs entitled to be subrogated to rights of Cline.—2 
Lead. Cas. Eq., pp. 235, 236, 230, 231; 1 Lead. Cas. Eq., 
top p. 153, 1st column. 

The sureties for the borrowed money have the right to be 
so subrogated.—Cond. U.S. Supreme Court Reports, 2d vol., 
p. 268. 

Relief from personal liability by emancipation of slaves. 
—Acts of 1866, p. 63; 1 Story’s Eq.,s. 90; 2 do. 878; 5 
Ga., 274 (7-8); 2 Wms, Ex’rs, 751-2. 

As to laches, see 3 Lead. Cases in Eq., top P 441, 443, 
444; 21 Ga., 442; 14 Ga., 323 (4-5). 

As to ieicieion hes? s Kq. Pl., s. 544, note 2. 

As to the effect of a Ne Se 3415, 3416. 

Bill not multifarious.—Story’s Eq. Pl., s. (271 a) 279 a; 
Story’s Eq. Pl., s. (4) 283. 








UnpERWooD & SmiTH, BauaH, for defendants in error. 
Harris, J. 


1. The legislature having, by an act approved on the 12th 
March, 1866, provided for the relief of executors, adminis- 
trators, guardians and trustees, in consequence of the eman- 
cipation of slaves produced by the recent war, we are 
persuaded, from the facts stated in complainant’s bill, that 
the Court erred in dismissing it on demurrer. 

It may be that when the pleadings are finally made up by 
other allegations, and the evidence collected to sustain them, 
it will appear that the executor in this case is without mate- 
tial blame, and that without doing anything contrary to his 
duty or intending to do the creditors of the estate any wrong, 
he was surprised by the disastrous turn the war took, and the 
property in his hands for the payment of debts, swept with- 
out criminal or rather inexcusable negligence, from his 
custody and beyond his control. If the property, which was 
valuable, was made valueless whilst in his hands, without 
gross or willful negligence, by force, surely there can be no 
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principle of equity which, in such a case, would hold 
trustee, or one acting in such capacity and in good faith, 
liable to respond personally for a want of clairvoyance in not 
discerning in advance what would happen. 

There is a rigor in the common-law which, if not con- 
trolled in some cases, would be productive of great injustice; 
as in a case where an executor or administrator, having pos- 
session of personal property ample to pay off existing claims, 
omits, through ignorance or want of precaution or careless- 
ness of his attorney, when sued, to file his plea of plene 
administravit or plene administravit preter, the one or the 
other as the exigency may require, so as to protect himself 
and securities, if there be any, against any possible personal 
liability. Without such plea, the law presumes assets; 
judgment is taken; the personal property is destroyed by 
death, or by some casualty, or by war. In such case, should 
the executor or administrator be held personally to pay? 
The law probably says yes, but equity emphatically says, no, 
and .will and ought to interpose to relieve him, unless from 
gross mismanagement or negligence, or willful violation of 
the rights of creditors, or by a conversion of the trust prop- 
erty to his own use and benefit, he has divested himself of 
all right to its protection. Such, we apprehend, was the 
spirit and design of the recent legislation of the State for the 
relief of these fiduciaries; it should be liberally interpreted 
and enforced, unless found, upon mature consideration, to 
impair the obligation of contracts. Remedial legislation, 

«when mitigating the rigor of the common-law, is always 
liberally construed. Without pronouncing any opinion 
whatever upon the merits of the defence of this executor, or 
intending to intimate one by any remark made or proposition 
stated, we mean by this decision simply to say that this case 
should be heard and decided upon its merits after thé plead- 
ings have been amended and made up, and evidence heard. 

In such cases, technical decisions on demurrer are not ‘sat- 
isfactory. The ends of justice require a full and fair trial, 
and that the executor should have relief under the act 
referred to, unless by gross negligence or willful misconduct 
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previous to the passage of that act, he had made himself per- 
sonally answerable out of his own estate to pay the creditors 
of the estate he represented. 

9. From the bill of exceptions, it appears that complain- 
ant sought to diminish his liability to the creditors of the 
estate, by showing that he had paid a note or judgment 
against the estate, but which had been disallowed by the 
Ordinary. Had this been allowed in his accounts by the 
Ordinary, it would have thereby become in the Superior Courts 
prima facie evidence in his favor; but the rejection or disal- 
lowance of such item by the Ordinary, should work no other 
prejudice to him than to put him, whenever his liabilities 
are investigated by a jury, to the proof of the facts of pay- 
ment by him. 

We can perceive no satisfactory reason why, upon such 
proof on the trial of the cause, the executor should not be 
credited with such payment, and according to the grade of 
the claim paid as it existed at the death of his testator, and in 
case of insufficiency of assets to pay all creditors of the same 
grade, then to be credited with its pro rata share, according 
to the priorities established by law. 

Judgment reversed. 





THomas W. Dupree, Executor of JAmMEs B. EppIns, 
deceased, et al., plaintiffs in error, vs. James H. Price, 
defendant in error. 

When the Judge below refuses a new trial because he was satisfied with 
the legality of the verdict, if not its correctness, this Court should not 
interfere, because it suspects strongly that the verdict was wrong. 
Complaint. Motion for new trial. Decided by Judge 

Unperwoop. Polk Superior Court. July Term, 1867. 


James H. Price, as endorsee, brought complaint against 
Benjamin F. Bigelow, as acceptor, Thomas W. Dupree, 
Executor of James B. Eddins, deceased, as drawer, and Sid- 
ney A. White as endorser on the following instrument: 
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“ PoLK County, Ga., 2d June, 1857, 
“Mr. B. F. BigELow: 
“Please settle five hundred dollars with Mr, Sidney 
White for me, and this shall be your receipt for the same, 
“ Yours respectfully, 
“J. B. Epping,” 


Across its face was written—“ Accepted, Benjamin Bige. 
low ”—and on its back was endorsed, “I transfer the within 
over to J. H. Price for value received this 12th day of Sep- 
tember, 1857. “S. A. Wurre.” 

The record does not show that any plea was filed. When 
the order was offered in evidence Dupree’s attorneys objected 
to its introduction, because, as they said, it appeared to have 
been altered since its execution. The Court overruled the 
objection, and it was read to the jury. 

Plaintiffs’ attorneys then offered to read in evidence the 
answers of the defendant, Sidney A. White, to interrogatories, 
They were in substance as follows: Knows all the parties, 
has heard the release, annexed to the interrogatories, read, 
No alteration was made in said order while he had it; Eddings 
brought the order to him in Eddins’ house, it was for five 
hundred dollars, and witness supposed it was in Eddins’ 
handwriting. Eddins owed him most of the sum for car- 
penter’s work, building, etc., and the balance was to pay an 
order given witness by Eddins on Mr. Giles, who did not 
accept it. Witness did not know how it happened that the 
words “settle five hundred” are in a different handwriting 
from the balance of the order, if it is so. “ However, it 
appeared the same, and was in the same handwriting” when 
he took it, and when he transferred it. Dupree offered to 
pay the order to witness when he held it, if he would take 
it in trade, but that did not suit witness. He worked for 
Eddins off and on four or five years, could not tell how 
much the work came to, nor the amount paid him at dif 
ferent times, without a calculation which he could -not then 
make. t 
He knew Eddins owed him as much as $500.00, and did 
not know and never stated that Eddins did not owe him 
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more than $50.00, or some other small sum. The order was 
given for $500.00, and was not altered by erasure or other- 
wise while he held it; witness could not see that the paper 
is thinner under the words “ settle five hundred.” 

9th Cross-Interrogatory. ‘ Are you not now, and have 
you not been for some time past, in the Penitentiary of Mis- 
sissippi for negro stealing? Did you not plead guilty to 
that charge?” 

Answer. “That is a matter which I do not apprehend 
concerns that business. I plead guilty of having the negro 
in my possession, but not of stealing him.” 

10th Cross-Interrogatory. “Did you not run away from 
this place (Cedar Town, Georgia,) and carry money with 
you, leaving your debts unpaid, and your family in a desti- 
tute condition ?” 

Answer. “I decline to answer that interrogatory; it is, 
however, false.” 

11th Cross-Interrogatory. “ Are you willing now to add 
to all these crimes that of deliberate perjury ? Do you not 
know that if Eddins had lived this draft never would have 
been for $500.00 ?” 

Answer. “That is an impertinent question, and I shall 
decline to answer it.” 

These interrogatories were objected to, because it appeared 
by them that the witness was incompetent by reason of con- 
viction for an infamous offence, and because the 9th, 10th 
and 11th cross-interrogatories were not fully answered. The 
objection was overruled. The interrogatories were read to 
the jury. 

The plaintiff closed. Dupree was introduced, and testified 
that testator died on the 18th of August, 1857, that shortly 
thereafter, White told him he held a claim on the estate; 
witness told White that the estate owed him nothing, and 
would pay him nothing, unless he forced payment by law; 
in the early part of 1857, White and Eddins swapped horses, 
and White was to pay Eddins $90.00 to boot, by carpenter’s 
work, and at that time Eddins owed White nothing on any 
account; White never did the $90.00 worth of work as he 
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agreed; he was poor, had a large family, and kept pretty 
nearly even with Eddins for labor done for him. Shortly 
after said conversation White left that section of the State, 
and soon after he left, plaintiff presented said order to witness, 
who told plaintiff the order was not all right; there was some 
rascality in it, and he would not pay it unless compelled, 
After the sale of Eddins’ perishable property, Price seryed 
Dupree with a regular-notice of his claim ; Dupree repeated, 
substantially, said objections to it, and said the estate was 
insolvent and could not pay out. In witness’ opinion all of 
the order except “settle five hundred” was in Eddins’ hand- 
writing, and those words were in White’s. In 1857, and for 
some years before, Bigelow was notoriously insolvent. White 
did carpenter’s work for Eddins, off and on, for four or five 
years, but Dupree never offered to pay the order in trade or 
otherwise; he always refused to pay it. 

JAMES M. Wark testified that in 1857 he, as security for 
Bigelow, paid off a judgment in favor of Eddins for seyen 
or eight hundred dollars; that about the date of the order, 
Eddins and White came to Ware’s house ; Eddins said he had 
borrowed so much money from Ware that he disliked to-cal] 
on him again, but that he was hard up for funds, and if 
Ware would allow him to give White an order on Bigelow 
for $25.00 (which would answer White’s purposes,) he, 
Eddins, would be glad. Bigelow owing Ware as aforesaid, 
Ware consented ; Eddins wrote an order on Bigelow, in favor 
of White for $25.00; the paper on which the order sued on 
is written resembles that used by Eddins at the time witness 
speaks of; witness has now in his possession a writing made 
by Eddins at the same time, and he thinks it was written on 
paper torn from the same sheet as that on which the $25.00 
order was written, and which he thinks is the one sued on, 
but altered since its execution. Bigelow was notoriously 
insolvent in 1857, and is yet. 

Price then testified, in rebuttal, that on the 11th or 12th 
of September, 1857, White came to him to trade the order, 
that he refused till Bigelow accepted it; he got Bigelow’s 
acceptance and came back that day or next morning, and 
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then White shaved it at seventeen per cent. discount, giving 
White, among other bank-bills, three one hundred dollar 
Georgia Railroad Bank bills, and settling an account he had 
againss White. He did not remember that Dupree made 
any objection to the order when he presented it to him. 

Here the testimony closed; the Court charged the jury; 
they retired and found plaintiff the principal and interest 
and costs of suit. 

A motion for new trial, upon the grounds that the Court 
erred in refusing to reject White’s answers to the interroga- 
tions, because said 9th, 10th and 11th cross interrogations 
were not fully answered, and because the verdict was contrary 
to the evidence, etc., etc., was overruled. 

The assignment of errors is the refusal to reject White’s 
answers for want of full answers to the said cross-questions, 
and because of his infamy, and in overruling the motion for 
anew trial. (The record is certified by said Bigelow as Clerk.) 


CHISOLM, WADDELL, BRoYLES, for plaintiff in error. 


Harvey & Scott, BucHanan, BLANCE & THOMPSON, 
for defendant in error. 


Harris, J. 


The genuineness of the note sued on, was a question for 
the jury. The evidence was conflicting, it is true, and there 
were facts in testimony calculated to impress us with strong 
suspicions that the note had been altered in the amount ; but 
situated as this case is, it appears to us that it would be viola- 
tive of well settled principles and duty for us to interfere 
because of such suspicions. 

The Judge before whom the cause was tried, appears to 
have been satisfied, if not with the correctness, with the 
legality of the finding, having refused the application for 
anew trial. We perceive no error of law im such refusal. 
It was urged before us that unless a new trial was granted 
here a personal liability would be fixed on the executor as 
the estate represented would prove insolvent. Such a result 
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will not be the fault of the law, but from not defending j in 
the mode required by law, from the negligence of the executor, 
in not pleading to the suit on the note at the proper time and 
in proper form, the condition of the estate. 

Why, when sued, did not the executor file his plea of plene 
administravit? Why not the plea of non est factum? if he 

actually believed.that the note sued on had been altered mate. 
rially in amount, so that the onus of the proof of the genuine- 
ness of the note in its present condition might be cast on the 
plaintiff below? 

The consequences apprehended are the necessary sequences, 
from such antecedents. The law rightfully assists the vigi- 
lant, but looks with no tenderness on the claim for assistance 
to him who, in the last hour, has become remediless by his 
own inaction. 

Inaction, standing still with folded arms, will be found in 
general by those who trust to its efficacy, “no antidote for the 
ills that flesh is heir to.” 

Judgment affirmed. 





Mixes G. Dozssins, plaintiff in error, vs. ORANGE & ALEX- 
ANDRIA Rait Roap Company, defendant, and CAMPBELL 
Watuace, Superintendent of The Western & Atlantic 
Rail Road, garnishee, defendants in error. 


The Superintendent of the Western & Atlantic Rail Road is not subject 
to garnishment process. 


Motion to dismiss garnishment. Decided by Judge Col- 
lier. Fulton Superior Court. October Term, 1867. 


Dobbins procured an attachment against the Orange & 
Alexandria Rail Road Company and had summons of gar- 
nishment served on Campbell Wallace, Superintendent of the 
Western & Atlantic Rail Road. Wallace’s attorneys moved 
to discharge him from answering the garnishment, on the 
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ground that as such Superintendent, he was not suable by 
such process. 

The Court sustained the motion and ordered the discharge. 
This is assigned as error. 


Wa. DovuGHERTY, CULBERSON, (by the Reporter) for 
plaintiff in error. ' 


Hammond & Mywnartt, for defendant in error, replied, the 
Western & Atlantic Rail Road could only be sued by special 
act of the General Assembly. Walker vs. Spullock 23d Ga., 
R. 437. Act Jan. 15th, 1852, pamph. IIT, new Code, sec. 899. 
Garnishment lies against a corporation, but W. & A. is not a 
corporation, citing the sections of the Code on garnishment. 


Harris, J. 


The only question made in this case is, whether the Super- 
intendent of the Western & Atlantic Rail Road is liable to 
the process of garnishment ? 

That process is one of statutory creation, and does not 
extend beyond the persons and classes of agents clearly within 
the provisions of law authorizing it. We think it manifest 
that the Superintendent of the Western & Atlantic Rail Road 
belongs to that class of public agents, like the Governor and 
Treasurer of the State, whom reasons of policy exempt as such 
agents from process of garnishment. It should be berne in 
mind that the Western & Atlantic Rail Road is not a corpo- 
ration and liable like other corporations to suits and garnish- 
menis, It is the property solely of the State of Georgia and 
under the control and power of the legislature at all times, 
It is true the legislature has authorized suits for damages to 
be instituted against it—prescribed how service is to be made, 
ete., as is authorized against other Railroads ( private corpora- 
tions) for losses incurred or negligence or malfeasence as com- 
mou carriers. This wasa concession by the State of Georgia 
tothe public of a right of suit against herself for particular 
Wrongs,—and in thus allowing her Courts to take cognizance 
ofthe claims of individuals against her, she entirely with- 
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drew from the legislature those constant applications for com- 
pensation for injuries done or loss sustained in the workin 
of her road. The right of suit against the Western & Atlan- 
tic Rail Road, for any and every cause, has not been given— 
it is limited, and beyond the cases in which the right of suit 
is expressly conferred, we are not disposed, by construction, 
to extend it. It is exclusively a matter for the legislature to 
enact whether the road of the State and its agents shall be 
made amenable in all respects as private corporations and 
their agents are. The great interests confided to the constant 
care of this publie agent, the Superintendent of the Western 
& Atlantic Rail Road,—requiring, as we are satisfied they do, 
his whole timeand undivided attention, furnish an argument 
of such overwhelming force against his amenability to the 
process of garnishment, that we unhesitatingly yield to it and 
affirm the judgment below. 





SassEEN & WHITAKER, plaintiffs in error, vs. WILLIAM 
E. CLARK, defendant in error. 


1. An inn-keeper is bound to extraordinary diligence in preserving the 
property of his guests entrusted to his care, and is liable for the same, 
if stolen, where the guest has complied with all the reasonable rules of 
the inn. 

2. In case of the loss of the goods entrusted to the inn-keeper by his 
guest, the presumption is want of proper diligence in the landlord. 

8. In any action to charge an inn-keeper for the loss of a trunk and its 
contents, the wife of the plaintiff is admissible to prove the contents of 
the trunk, independent of the act of 1866, where no other evidence is 
attainable, upon a policy in favorem justicic, springing out of the ne- 
eessity of the case, and the nature of the subject. 

4, Baggage is such articles of necessity or personal convenience as are 
usually carried by passengers for their personal use ; and what are such 
articles must, in each case, be determined by the jury from the facts 
and circumstances which belong to it. 

5. Where a hotel keeper sends his porter to the cars, to receive the bag- 
gage of persons traveling, and baggage is delivered to the porter, and 
the traveler becomes the guest of the hotel, the liability of the inn- 
keeper as such for the baggage begins on the delivery to the porter, 
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and continues until re-delivery to the actual custody of the guest. And 
if the porter of the inn-keeper take charge of the baggage at the hotel 
to deliver it at the cars for the guest, the liability of the inn-keeper con- 
tinues until the baggage be delivered. It devolves on the inn-keeper 
to show such facts as will discharge him from liability on account of 


such baggage. 


Case. Motion for new trial. Tried before Judge Warner. 
Fulton Superior Court. April Term, 1867. 


This was an action for the loss of plaintiff’s wife’s bag- 
e while she was a guest at the inn of Edward R. Sasseen 
and Thomas E. Whitaker, inn-keepers, under the style of 
Sasseen & Whitaker, keeping the hotel in Atlanta, known as 
“The Exchange.” Plaintiff’s evidence was as follows: 

T. H. GLENN, by interrogatories, testified that on or about 
the 22d of July, 1865, he was in Atlanta, and when the train 
came from Chattanooga, was at the Railroad depot—met 
plaintiff’s wife and family, and assisted her in collecting her 
baggage, and gave it to defendant’s porter to be taken to the 
hotel. Hecounted the trunks when the porter took them— 
there were eight trunks. He went with Mrs. Clark to the 
hotel—the baggage soon came—he counted and knew that 
eight trunks came into the hotel, and he requested Mrs. Clark 
to examine and see that it was all right, which she did in his 
presence, and was satisfied it was all right ; next morning he 
came to the hotel to assist Mrs. Clark and family on the train 
for Greensboro’—the porter’s cart was at the door full of bag- 
gage, Mrs. Clark’s being with it—the porter brought the bag- 
gage to the train, put iton and handed Mrs. Clark six checks, 
and, at the same time, told her that the other trunks were 
behind, and he would hurry back to the hotel and get them 
and bring her the checks. The porter did not bring them. 
Witness was going to Augusta, and traveled with Mrs. 
Clark as far as Greensboro’. 

Several other witnesses testified to the delivery at the “ Ex- 
change,” and the loss of two of them. 

Mary WiLu1A CLARK testified by interrogatories, that 
plaintiff’s wife, on or about the 24th of July, 1865, lost two 
trunks at the Exchange, defendants’ hotel in Atlanta. She 
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named various articles which were in the trunks, particularly, 
and stated that they also contained underclothing, stockings, 
pocket-handkerchiefs, valenciennes, edgings, collars and em- 
broidery, and many small articles which she did not remem- 
ber; but she did not know the quantity of the goods nor 
their value. 

Miss Betu Stuart testified by interrogatories, that plain- 
tiff’s wife lost two trunks, on or about the 24th of July, 1865, 
at said hotel. She then stated particularly, various articles, 
giving the value of each, making an aggregate of $379.50, 
These included three yards gent’s cloth, $15.00; five yards 
plaid dress silk, $30.00 ; five yards grey flannel, $7.00 ; five 
yards nansook, $8.00. She also testified that a silver-mounted 
pistol, a pair of gold spectacles,a gold bracelet and a gold 
cuff-pin, and also such articles as Mary Willia Clark stated 
generally, were in the trunks, but she knew not the value of 
the former articles, nor the value or quantity of the latter, 
nor anything else to benefit plaintiff. 

Nouan A. Stuart testified by interrogatories, that on or 
about the 6th of September, 1865, he went to Atlanta to 
bring about a settlement with Sasseen & Whitaker, for Mrs, 
Clark—was introduced to defendants and conversed with 
them separately. Sasscen said he would have to see Whita- 
ker, as he was the financial partner, that the matter should 
have been settled long ago, and he had no doubt that Whitaker 
would make it satisfactory with Mrs. Clark. This was on 
the night of witness’ arrival in Atlanta. Next morning Sas- 
seen introduced him to Whitaker. In conversation, Whita- 
ker said he could not pay that bill. Witness asked him if 
hedid not say to Mrs. Clark that if she would make affidavit to 
the articles stolen and the value of them, he would pay her. 
Whitaker said he did, but that he could not pay that bill be- 
cause it was too high, that he would have paid it had it been 
a reasonable bill. Witness asked him if Mrs. Clark had not 
told him that five hundred dollars would not pay her, nor 
replace the articles. He said she did, but that he could not 
nor would pay that bill unless forced to do so by law. 

EuizaBetH E, CLark’s interrogatories™ were offered in 
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evidence. The defendants’ attorneys objected to their being 
read, because she was plaintiff’s wife, (which was admitted) 
and because (as they said) she had stated that‘she could prove 
the articles lost and the value, by Miss Bell Stuart. The 
plaintiff’s attorneys stated that they only offered her testi- 
mony as to the articles not proven by Miss Bell Stuart and 
their value. For this purpose the Court allowed that part of 
her testimony read. 

It was as follows: The trunks contained underclothing, 
stockings, pocket-handkerchiefs worth $125.00 ; valenciennes, 
edgings, collars and embroidery, worth 3100.00 To the 
proof of these items in this form, defendants’ attorneys objected, 
because the items were not specifically set forth. The objec- 
tion was overruled. They were so declared for in the bill of 
particulars and.no objection had been made to the bill of 
particulars. She gave the following further evidence of con- 


tents. 

Two reams English paper, $10.00; 1 silver mounted pistol, $20.00 ; 
1 lady’s handsome comb, $20.00; 1 handsome bodice, $4.00; 18 yards 
bleached cotton cloth $10.00; 1 pair of kid gloves $2.00; 1 pair heavy 
gold spectacles, $20.00; 1 bracelet, $15.00; 1 cuff pin, $4.00, making 
a total of $379.00. 

She testified that she knew no person by whom she could 


prove the articles in her trunks or their value, except Miss 
Bell Stuart. 

Plaintiff closed. Defendaifts’ attorneys read the interroga- 
tories of Isaac W. Scott, who testified that he was clerk at 
said hotel from April, 1865, to June, 1866—that he recol- 
lected Mrs. Clark coming to the hotel, in company with E. 
Crutchfield, in July, 1865. The baggage was brought in by 
wagons not in the employment of the house. The pieces 
were not counted by witness, when they came in or when they 
went out—they were taken out next morning by one of the 
povters of the hotel, and Mrs. Clark left with them. The 
baggage was near Mrs. Clark’s room, nearly fronting the 
office door, and there was no chance for any of it to be removed 
without his knowledge, as he was with it all night, and none 
of it was taken while in the hotel. Witness was in the room 
when the baggage came and when it went out. Mrs. Clark 
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did not complain of the loss of any baggage before she left 
the hotel—she left with the baggage—the porter who took 
the baggage to the train was not gone over fifteen minutes 
before he returned. 

Upon cross-examination, he stated in answer to the ques- 
tion, “ Did you see the porter or baggage after it went out of 
the door of the hotel?” “I did not after it left the hotel.” 

Defendant closed. 

Plaintiff, in rebuttal, proved that the hotel was kept in 
the second story (stores being below,) that the stand occupied 
by the Clerk was at one side of the door, and when he stood 
there, he could not see outside of the door on the side next 
to him, that the way outside of the door led on to a veran- 
dah, and then down a narrow stairway, on the side occupied 
by the Clerk, and that, from the desk, it was impossible to 
see whether the baggage went down stairs, or to see it after 
it got down stairs. 

After argument, defendant’s attorneys requested the Court 
to charge the jury, “ If the baggage was lost by the porterstor 
other persons after it left the hotel, the hotel-keepers would 
not be liable for said loss as inn-keepers ; it was not the duty 
of hotel-heepers as such to carry the baggage to the depot, 
or to deliver it elsewhere beyond the hotel premises, and if 
it was carried beyond the hotel premises by a servant of the 
hotel, the hotel-keeper would ft be liable, as such, for any 
loss occasioned while so carried ; that if the plaintiff or his 
wife was present, and consented to the delivery of the trunks 
to a porter or other person, to be carried beyond the hotel 
premises, this excused the hotel-keepers from further liability ; 
that hotel-keepers are not liable for baggage beyond what is 
usually carried by travellers for their convenience as travel- 
lers, and to entitle plaintiff to recover he must set out in his 
bill of particulars each item separately, and prove it as set 
out. (The bill of particulars was proved as aforesaid.) 

The Court charged the jury in substance as follows : 

This is an action brought by the plaintiff against the defen- 
dants as inn-keepers for the loss of two trunks and contents. 
Under the law, an inn-keeper is bound to extraordinary dili- 
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gence in preserving the property of his guests entrusted to 
his care, and is liable for the same if stolen, when the guest 
has complied with all reasonable rules of the inn. 

Does the evidence in this case establish the fact that the 
trunks and contents were deposited by the plaintiff in the 
public room of the defendants’ inn? Does the evidence 
establish the further fact, that the trunks and contents were 
lost while the same were in the possession or under the con- 
trol of the defendants as inn-keepers, their servants and 
agents? Ifthe evidence establishes these facts in your judg- 
ment, then the defendants are liable under the law for the 
proven value of the property lost while in the possession of 
defendants as inn-keepers, their servants and agents. 

If, however, you should believe, from the evidence, that 
the defendants exercised extraordinary diligence in preserv- 
ing and taking care of the trunks, and that the same were 
lost, without any fault or negligence on their part, or on the 
part of their servants or agents, then you may find a verdict 
for the defendants. 

In cases of the loss of property placed in the custody of 
an inn-keeper, the presumption of law is the want of proper 
diligence on his part, and the burden of proof is on him to 
show that he exercised that degree of care and diligence 
which the law required of him. 

_ The verdict ‘was for $690.30. 

A new trial was moved for by defendants’ attorneys, on 
the ground that the Court erred, in allowing plaintiff’s wife’s 
evidence read to the jury; in not charging the jury as re- 
quested ; in allowing evidence “of loss of goods, wares, and 
mercandise, including a pistol and jewelry, to which evidence 
defendants objected,” and because the verdict is contrary to 
the weight of the evidence and the law. 

The Court refused a new trial, and this refusal defendants’ 
attorneys assigned as error. 


HaMmonp & Mywnart, for plaintiffs in error, contended 
that Mrs. Clark should have been rejected, citing Ist Gr. 
Ey., sec. 334, 348, 349; 12th Ga. R., 217; New Code 3783 ; 
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that if the trunks were lost after they left the inn there could 
be no recovery, citing Hawley vs. Smith; 25th Wendell’s 
R; Story on Bail, sec. 3472 ; Jones on Bail 96 ; 26 Vermt. R., 
316; 28th do., 387; 2d Ky. R., 439; that the Court erred 
in not charging as to what constituted baggage, New Code, 
sec, 2052 ; Story on B., sec. 499 ; 12th Ga., 217; 11th Md, 
434, and in refusing to charge as requested as to bill of par- 
ticulars, Code, secs. 3304, 3311; Dudley’s R., 17; Gen, 
Index 89; 3 Kelly 81. 


A. W. Hammmonp & Son, for defendants in error, re- 
plied the wife was competent, Dibble vs. Brown & Harris, 
12th Ga., 221; Clarke vs. Spencer, 10th Watt. R., 335; 
Gr. Ev.; sec. 348, etc; Code, sec. 3783, Act of 15th Dee, 
1866, pamp. 138; the rule excluding parties applies to hus- 
band and wife, Gr. Ev. 436 p., sec. 334, and to that rule 
there were exceptious, Littlefield vs. Rice, 10th Metcalf’s R., 
287; Stanton vs. Willson, 3 Days R., 37; Strange R., 527, 
Hughes, admr., vs. Stokes, admr., 1st Haywood R; again 
her information was not derived by reason of the relation, 
and therefore she is not excluded, Gr. Ev., sec. 338; Coffin 
vs. Jones, 13 Pick R., 445; Williams & Baldwin, 7 Vermt., 
506; Cornel vs. Vanartsdolin, 4 Burr R., 364; Wells vs. 
Tucker, 3 Binn 366 ; at common law if husband was com- 
petent the wife was, 2d Strange 1095, 2d Ld. Raymond R., 
744; Marshall vs. Davis, Ist Wend., 109; Brayfield vs. 
Brayfield, 3 Har. & John., 208; as to what is baggage see 
Dibble vs. Brown, el. al., 12th Ga. R. 225. 


WALKER, J. 


1. By the common law as well as by our statutes, ina- 
keepers are bound to extraordinary diligence in preserving 
the property of their guests, entrusted to their care, and are 
liable for the same, if stolen, where the guests have complied 
with all reasonable rules of the inns. Rev. Code, see. 
2091; Story on Bail, secs. 470, 471; Edwards 6n Bail 
4028. 

2. In case of the loss of the goods entrusted to the care 
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of the inn-keeper by his guest the presumption is a want of 
proper diligence in the landlord. Rev. Code, sec. 2094; 
Story on Bail, sec. 472. He may, however, relieve himself 
from liability, by showing that the loss was occasioned by 
the negligence or fault of the guest himself. Ib. 

3. In an action to charge an inn-keeper for the loss of a 
trunk and its contents, the wife of the plaintiff is admissi- 
ble to prove the contents of the trunk, independent of the 
act of 1866, when no other evidence is attainable, upon a 
policy in favorem justicie, springing out of the necessity of 
the case, and the naturé of the subject. Dibble vs. Brown, 
12 Ga. Rep., 217. 

4, There seems to be a disposition to limit the liability of 
an inn-keeper as such for such of the goods of his guests only 
as is usually denominated baggage; that is, to such articles 
of necessity or personal convenience as are usually carried 
by passengers for their personal use. What articles may be 
denominated baggage must in each case be determined by 
the jury from the facts and circumstances which belong to 
it, Whether the inn-keeper is not liable as such for all the 
personal property that his guest may deposit with him, either 
baggage or other personal property, may well admit of doubt. 
In Calyes case, 8 Coke’s Rep., 33, it is among other things 
said, “ Therefore, if one brings a bag or chest, etc., of evi- 
dences into the inn, or obligations, deeds, or other specialties, 
and by default of the inn-keeper they are taken away, the 
inn-keeper shall answer for them, and the writ shall be bona 
et catalla generally, and the declaration shall be special. 
These words, bona et catalla restrain the latter words to 
extend only to movables. And these words aforesaid, absque 
substractione seu omissione, extend to all movable goods.” 
This is the leading case upon the subject decided in 1584, 
and it would seem to enlarge the liability of the inn-keeper 
so as to embrace all the goods of his guest entrusted to his 
care. See also note to Calyes case, 1 Sm. L. C. p., 51; see 
notes to: the original case as reported in 8 Coke’s R., 320, 
and American notes to Coggs vs. Barnard, 1 Sm. L. C., 104; 
Edwards on Bail, p., 403. Our statute in speaking of the 











250 SUPREME COURT OF GEORGIA. 
Sasseen & Whitaker vs. Clark. 





a, 








liability of inn-keepers does not use the word baggage, but 
“the property of his guests, entrusted to his care,” Rey, 
Code, sec. 2091. The evidence in this case showed such 
facts as made the inn-keeper liable under either view of the 
case. The idea of confining the liability for baggage only 
has probably originated from the somewhat analagous case 
of common carriers, where there is a liability as common 
carriers for baggage without other compensation than the 
fare for passengers. 12 Ga. R., 224. 

5. The beginning and the termination of the liability ofan 
inn-keeper for goods of his guests must depend upon circum- 
stances. The common usage of the country must have great 
weight in all such cases. Sto. on Bail, sec. 478. . Where 
the goods are delivered at the usual place for such goods at 
the inn, the inn-keeper is chargeable with them, although 
not strictly within the inn. Sto. on Bail. sec. 480. It mat- 
ters not where the goods are deposited, provided they are 
placed in the custody of the inn-keeper. Edwards on Bail, 
p- 405. The responsibility of the inn-keeper begins from the 
moment he receives the guest with his goods, and it ends 
when the relation between him and the guest is dissolved, 
The privileges and responsibilities of the inn-holder are 
reciprocal and dependent upon each other, as a duty upona 
right. For this liability he has a lien on the goods entrusted 
to him. Where he has no lien, he is not liable as an inn- 
keeper ; and he has a lien only where the property has been 
delivered to him by a traveler or guest. Ed. on Bail, p. 407. 
The liability of the inn-keeper for the goods of his guests, 
entrusted to his care or to the care of his servants, begins 
from the time the goods are entrusted, und at the place where 
the inn-keeper usually takes charge of the baggage of his 
guests. At our railroad depots the inn-keepers very often 
have their servants, usually called porters, for the purpose of 
taking charge of the goods of travelers in order to induce 
them to become guests of the hotel. A traveler delivers his 
trunk or other personal property to one of these servants to 
be taken to the hotel, he thereby impliedly contracts to be- 
come a guest of the hotel to which the servant is attached; 
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and if he comply with such implied contract, the liability of 
the hotel-keeper for the care of the goods, begins from the 
time of the delivery to his servant, and that liability continues 
until the goods be again delivered tothe actual custody and 
control of the guest. And if the servant of the inn-keeper 
take charge of the baggage, goods, etc., at the hotel to deliver 
at the cars, for the guest, such liability continues until such 
delivery. See Richards vs. The London, etc., R. R. Co. 7 
M. & G, 839 (62, E. C. L. R. 837.) When the proof once 
shows the inn-keeper in possession of and liable for the bag- 

e of his guest, it devolves on him to show such facts as 
will discharge him from liability. If the custom be to de- 
liver at the cars, or if he undertakes to do so, the proof should 
show acompliance with such undertaking. 

Judgment affirmed. 





Wu. SoLomon et al, plaintiffs in error, vs. RICHARD PETERS, 
defendant in error. 


]. A demurrer to a bill in equity cannot be heard and determined in va- 
cation, except by virtue of. an order passed in term time. 

2, The law requiring the officer making a levy on real estate to give the 
tenant in possession written notice of the levy, is directory to the offi- 
cer; and a failure to give such notice does not affect the title acquired 
by a bona fide purchaser of the property under such levy. If any in- 
jury be sustained by reason of such failure to give notice, it is a matter 
between the party injured and the officer making the levy and failing to 
give the notice. 

8. The law presumes that every public officer performs his duty ; and all 
the purchaser, at sheriff’s sale, has to look to, is the title of the de- 
fendant in execution, and the authority of the officer to sell. 


Motion to dissolve injunction. Decided by Judge Collier. 
Fulton County. Chambers, September, 1867. 


Peters’ bill contained this statement of facts: 

On the 3d day of April, 1862, Martin J. Hinton, bought 
of Edgefield Brown, (at that time living in Atlanta, but 
since residing Peters knew not where,) a city lot in At- 
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lanta, No. 38, containing one acre, more or less, and paid 
$1,500.00 to Brown, and took his fee simple deed for it, 

On the 26th day of October, 1866, Peters bought a part of 
this lot from Hinton and paid him for it $1,150.00. 

Before these transactions, to-wit, on the 23d of April, 1859, 
John J. Thrasher obtained a judgment in Fulton Superior 
Court for $400.00 principal and $95.00 interest against Mere- 
dith Brown, (then of Fulton, but now of Pickens: county, 
Georgia,) as principal, and said Edgefield Brown as security, 
on appeal. The fi. fa. was issued and transferred to William 
Solomon. . 

In February, 1867, Solomon had the ji. fa. levied on the 
whole of No. 38, as the property of Edgefield Brown, by B, 
N. Williford, sheriff of Fulton county, and it was advertised 
for sale in March, 1867. J. A. Long, Peters’ tenant, had not 
told him that he had been notified by the sheriff of the levy, 
and so on sale-day Peters knew nothing about it. But Hin- 
ton’s ‘attorney filed an affidavit, under the “stay law,” of 
1866, and objected to the sale, because Solomon had not filed 
the affidavit required by that act. The sale did not take place; 
but the sheriff did not return the fi. fa. and affidavit to Court. 

Wm. L. Hubbard, the deputy sheriff, without giving any 
notice to Peters, or his tenant, re-advertised the property for 
sale on the first Tuesday in April 1867, and then sold all of 
No. 38, to William Solomon, for $270.00. 

The property is worth $2,500.00. Peters knew nothing of 
this tillafter the sale. He bought the property from Hinton 
without knowing there was any lien on it ; Hinton owns no 
other property except the part of No. 38 not owned by Peters. 
Meredith Brown owns sufficient property to pay the judgment 
and Solomon applied to him for a waiver of his protection by 
the “stay law,” but Meredith Brown would not give it, and 
then Solomon levied, as aforesaid. 

The part of the lot owned by Hinton, at the time of the levy, 
was worth $1,200.00, and Solomon knew he owned it, and, 
before the sale, Solomon knew of the filing of said affidavit. 

The position taken was, that Solomon’s levy was illegal, 
and, if not, that he ought to sell Hinton’s part first. 
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The prayer. was for injunetion against Solomon’s being put 
into possession, and to set aside the sale as void. 

The injunction was granted by Hiram Warner (then Judge 
of the Coweta Circuit) against Solomon and the sheriff and 
his deputy. 

SotomMon answered that on the 15th day of October, 1859, 
said ji. fa. and judgment were transferred to him for value, 
and he had held it ever since as transferree, and on the 29th 
January, 1867, had instructed Williford to levy on all of No. 
38, as the property of Edgefield Brown, who then resided 
out of the State of Georgia; the levy was made, and J. A. 
Long, the person in possession, was notified in writing, but 
whether Peters knew it he did not know; he insisted that no 
law required Peters to be notified. 

He exhibited the affidavit produced by Farrow on the day 
of sale. It was made by Farrow, as attorney for Hinton, 
and stated that Hinton had bought the property from Edge- 
field Brown and paid him for it, that Meredith Brown 
resided in the county and had property sufficient to pay the 
debt, and that the levy was illegal because Solomon had not 
made affidavit as required by the “stay-law” of 1866, and 
that Hinton, by reason of his poverty, could not give bond 
as required by law. All the facts were stated upon informa- 
tion and belief. 

Solomon insisted this was not such an affidavit as was con- 
templated by the act, and stated that he made no traverse of 
it, and therefore the sheriff had nothing to return to the 
Court. 

He, however, dismissed that levy on the 5th of March, 
1867, and made affidavit that he was the bona fide transferree 
of the fi. fu., and that Edgefield Brown resided out of the 
State, and caused the said Tot to be again levied on by Hub- 
bard the deputy sheriff. Of this no notice was given to any 
one except by the usual advertisement of the sheriff’s sales. 
Hubbard sold it on the first Tuesday in April, 1867, accord- 
ing to law, and he bought it at $270.00, that being the 
highest bid. He admitted that the lot was worth more than 
$270.00, but denied that the circumstances charged by the 
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bill were the reason for its not bringing more, and denied 
that it was worth $2,500.00 or would bring that amount jp 
market. He denied that that part of the lot still held by 
Hinton was worth $1,200.00, admitted that Meredith Brown 
had sufficient property to pay the judgment, but said he would 
not waive the benefits of the “stay-law,” and was much jn. 
volved, and there was no certainty of collecting out of 
Meredith’s property without litigation, ete. 

He insisted that nothing in the bill was a legal or equitable 
ground for relief, that if complainant was injured it was by 
his own laches. 

WILLIFoRD and HvuBBARD also answered the bill. Their 
answer is but a re-hash of Solomon’s, Hubbard adding that 
he gave Long verbal notice of the levy, and that nothing 
was said or done on the day of sale tending to make said lot 
bring less than its value. 

The defendants moved to dismiss the bill for want of 
equity, and to dissolve the injunction, because (if there was 
equity in the bill) it was sworn off by the answers. 

At the hearing, Peters amended his bill, averring that 
no notice (in writing or otherwise) of said second levy was 
_given to Long or himself, that no deed had been made, no 
payment had been made, and nothing had been done except 
the bidding off of the property by Solomon; and Peters 
offered to pay then and there the amount due on his fi. fa,, 
upon condition of being subrogated to his rights. 

The Judge would not entertain the motion to dismiss at 
Chambers, and refused to dissolve the injunction. His action 
in both of these particulars is assigned as error. 

Hitut & Canpuer for plaintiffs in error, said Solomon’s 
title was good, citing Irwin’s Rev. Code, secs. 2585, 2586, 
3601, 3605, 3578, 3582; 27th Ga. R., 167; 11th do., 294; 
Code, secs. 2577, 2584; Irwin’s R. C., 2579; Parsons on 
Contr., Ist p., 479, 3d p., 497; Addison on Con., p. 158, 
sec. 156; and that equity could not afford the relief prayed 
for, Dulin vs. Caldwell, 18th Ga. R., 117. 

L. J. Guenn & Son, L. E. BLECKLEY, for defendants in 
error. 
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WALKER, J. 


1. The Court very properly declined to hear in vacation 
the motion to dismiss the bill. Such a motion involved a 
decision of the merits of the bill, in other words a trial of 
the merits of the case as made by complainant, and should 
be heard only at term time; or in vacation by virture of an 
order passed in term time, authorizing the hearing in vaca- 
tion. 

2. The alleged equity of the bill as amended consists in 
the charge of a failure by the sheriff to give the notice of 
the levy as required by sec. 3596 Rev. Code. There is no 
charge that Solomon, the purchaser, had any notice of such 
failure, nor indeed that he has done anything to make him 
otherwise than a bona fide purchaser. Such being the case, 
the failure of the sheriff to notify the tenant cannot affect 
him. 

3. It is sufficient for the purchaser that the sheriff had com- 
petent authority to sell, and did sell, and that the defendant 
in fi fa. had title to the property sold. The law requiring 
notice to be given, property advertised, etc., is directory to 
the officer. His neglect to observe these requirements may 
subject him to a suit for damages at the instance of any party 
injured thereby, but will not affect the title of a bona fide 
purchaser at his sale. The purchaser may presume that the 
sheriff has taken all the steps required by law to make the 
sale valid. He has the authority to sell, the law prescribes 
his duties, he swears to execute all processes placed in his 
hands according to law, and the bona fide purchaser may 
rely upon his fidelity in the performance of his duties. 
Brooks vs. Rooney, 11 Ga. R., 423. There being no charge 
of fraud against Solomon, he was entitled to the property 
purchased, and the Court should have dissolved the injunc- 
tion. 

Judgment reversed. 
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Ws. Incies and W. W. WALKER, plaintiffs in error, yg, 
P. W. WALKER, administrator of EL1sAun WALKER, de. 
ceased, defendant in error. 


Elijah Walker became accommodation endorser ,for Walker, 0’ Keefe ¢ 
Co. The firm was dissolved, and each partner gave to the other, bond 
and security to protect him from the firm debts. Elijah Walker was 
sued on his said endorsement. Judgment was obtained against him, 
and he paid it. Heafterwardsdied. All this occurred in Tennessee, 
Walker’s administrator, appointed in Tennessee, filed a bill praying 
that the securities on said indemnifying bonds should account to him 
as such administrator, and repay the estate the amount paid out by 
Walker on said judgment. Held that a demurrer to the bill was prop. 
erly overruled. 


Bill for relief. Demurrer. Decided by Judge Warner, 
Fulton Superior Court. April Term, 1867. 


The case made by the bill was as follows: Plaintiffs in 
error, W. W. Walker, J. H. Walker and C. T. O'Keefe, 
composed the firm of Walker, O’Keefe & Co. The partner- 
ship was dissolved in 1860. Elijah Walker, the intestate of 
defendant in error, P. W. Walker, had endorsed several 
notes—one from Walker, O’Keefe & Co., to A.G. Bruce’& 
Co.,; and several to Day, Griswold & Co. At the dissolution, 
the coparters, Walker & Walker, undertook to pay certain of - 
the firm debts, and they, with Elijah Walker as their surety, 
gave to O’Keefe a bond to save him harmless from these 
debts. O’Keefe, likewise, undertook to pay a portion of the 
firm indebtedness, and he gave bond, with plaintiff in error, 
Ingles, as his surety, to save the Walker partners harmless 
from the debts thus assumed by him. Some of the notes to 
A. G. Bruce & Co., and to Day, Griswold & Co., were em- 
braced in the O’Keefe and Ingles’ bond. O’Keefe failed to 
pay the Day, Griwsold & Co. note. They were sued, and the 
property of plaintiff in error, W. W. Walker, was sacrificed 
to satisfy them.. He failed also-to pay the A. G. Bruce & Co. 
notes. They were sued and the property of the firm exdorser, 
Elijah Walker, was sold to pay them. 

J. H. Walker is dead and his estate is unrepresented. 
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Plaintiff in error, W. W. Walker, resides in Tennessee, in 
which State these matters occurred. Defendant in error 
sued by virtue of letters of administration granted to him by 
the Courts of Tennessee. O’Keefe died in Georgia; but the 
twelve months not having expired, his administrator was not 
made a party. Ingles, the surety on O’Keefe’s bond, resided 
in Fulton county, and he and W. W. Walker, were the de- 
fendants. 

The prayer of the bill was, that the defendants be com- 
pelled to pay to complainant the amount which his intestate 
has paid, and that as to said amount, and interest thereon, ‘ 
he be subrogated to all the rights and claims of the copart- 
ners, Walker & Walker, or either of them, against O’Keefe’s 
estate and his surety, Ingles. 

The bill was demurred to on the following grounds: 

Ist. There was no equity in the bill. 

2d. Complainant has a full, adequate and complete remedy 
at law. 

3d. The bill discloses no sufficient ground on which com- 
plainant can be subrogated to the rights of W. W. Walker 
as the obligee of the O’Keefe and Ingles’ bond. 

The Court overruled the demurrer, and that~is assigned 


' for error in this Court. 


L, E. BLeckiy, Jno. L. Hopxrys, for plaintiffs in error. 
W. H. SNEED, for defendant in error. 
Harris, J. 


The question for the decision of this Court is, whether the 
bill of the administrator of Elijah Walker, deceased, can be 
maintained. The facts, shortly, are, that Elijah Walker, the 
intestate, became accommodation endorser on notes made by 
the firm of Walker, O’Keefe & Co.; that, upon the dissolu- 
tion of that firm, the partners severally executed to each other, 
with security, their bonds of indemnity against the debts of 
the firm. Subsequently, suit was instituted against Elijah 
Walker, the accommodation endorser of some of the notes 

18 
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given by the firm whilst the partnership existed, and judg. 
ment had, and execution issued to enforce it, and was levied 
on a large amount of the property of the intestate and sold, 
and the proceeds of the sale were applied in satisfaction of the 
judgment so rendered. 

The administrator, after reciting these facts in his bill (and 
they are not disputed) prayed that to the extent of the pay- 
ments made with the proceeds of the sale of the intestate’s 
property in satisfaction of these firm debts on which his 
intestate was accommodation endorser, the securities of the 
partners on the indemnifying bonds,* (their principals being 
insolvent) should account to complainant as administrator, 
and reimburse the estate the amount so paid by it. 

The equity in behalf of the estate of Elijah Walker upon 
the facts, is so manifest that their statement is the only argu- 
ment which the case demands, 

Judgment affirmed. 





*The bill did not allege insolvency—Reporter. 





FoutE & VEAL, plaintiffs in error, vs. Massey & Lans- 
DELL, defendants in error. 


Though it be impossible for this Court to trace the process by which the 
jury made their verdict, yet if, under the testimony such verdict could 
be found, and the trial was full and fair, and without misdirection by 
the Judge, and the testimony was conflicting, this Court will not over- 
rule the Judge below for refusing a new trial. 


Assumpsit. Motion for new trial. Decided by Judge 
Warner. Fulton Superior Court. April Term, 1867. 


This action was founded upon a written contract of the 
following substance, made in Atlanta on the 11th of Septem- 
ber, 1862. Foute & Veal, of the Eureka Copper Works, 
bound themselves to deliver to Massey & Lansdell, drug- 
gists of Atlanta, Georgia, in railroad depot at Cleveland, 
Tennessee, by each 1st and 15th day of each month from 
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that date to January, 1863, 3,000 Ibs. of copperas, and should 
Massey & Lansdell give them notice, they would deliver 
2,000 Ibs. additional on either of said days, if they had it on 
hand. For this Massey & Lansdell bound themselves to pay 
Foute & Veal $1.00 per lb., for every pound so delivered, 
on presentation of the railroad receipt of shipment, and took 
a monepoly of the business by binding them not to sell any 
copperas during the time to others in Georgia, except by retail 
near the works. 

Several installments of the copperas came, were received 
and paid for. Afterwards a lot, to-wit: 10,801 lbs., came to 
Atlanta. Massey & Lansdell did not pay for it, and action 
was brought. 

They defended on the grounds that Foute & Veal had 
sold to others in Georgia, in violation of the contract, that 
the copperas was not good, and did not come up to the repre- 
sentations, and also plead the scaling ordinance. The fol- 
lowing is the substance of the lengthy brief of evidence. It 
appeared that upon the arrival of said lot of copperas at 
Atlanta, Massey & Lansdell would not take it from the depot, 
that Joseph T. Porter, then a commission merchant, of his 
own accord, took charge of it, and sold a little of it, and 
the balance was burnt up in his store. Porter and others 
testified that the said copperas was worthless, and Porter said 
that Foute came to Atlanta, saw the same in his store, and 
was told it was subject to his order, but refused to take it or 
control it. The defendants also showed that when the con- 
tract was made Foute had with him a sample, and proposed 
to furnish such copperas as that, and that the said copperas 
did not come up to the same, and was worthless. To this 
evidence of sale by sample, plaintiffs’ attorneys objected, but 
their objection was overruled. 

Defendants also showed the relative value of Confederate 
money (which was the currency in which gaid contract was to 
be discharged) and gold, and that good copperas at the time 
of the trial was worth from four to six cents per pound, 
according to quality and quantity sold. This evidence as to 
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the value of copperas at that time was admitted over the 
objections of plaintiffs’ attorneys. 

On the other hand the plaintiffs testified that they were 
practical chemists, and that the copperas sent was good, that 
they were selling just such at and near the mines at 75 ets,, 
to $1.00 per Ib., at the time in greenbacks, because of the 
scarcity of the article, and showed by Mr. Lowry, of Atlanta, 
that he had presented the bill for that copperas to Massey soon 
after the shipment, and Massey said it was right, but he 
could not pay the bill because of Lansdell’s absence. 

Neither of the plaintiffs were present at the trial. 

The verdict was for plaintiffs for $162.00, with interest 
from the —— day of December, 1862, and costs. 

The plaintiffs moved for a new trial upon the following 
grounds : 

Ist, 2d, 3d and 7th, Because the verdict is contrary to evi- 
deiice, ete. 

4th and 5th, Because the Court erred in charging the 
jury that they might consider the present value of copperas. 

6th, Because plaintiffs were surprised at the testimony of 
Lansdell and Porter, touching Foute’s seeing the copperas at 
Porter’s store, being told it was worthless, ete. 

8th, Because the Court admitted evidence of a sale by 
sample. 

In support of the sixth ground, they produced an affidavit 
of Foute, denying the statements made by Lansdell & Porter 
on that subject. The Court refused a new trial, and that is 
assigned as error. 


R. Arnop, E. N. Broytes, for plaintiffs in error. 


CotuieR & Hoyt, (by Joun D. Pope,) for defendants in 
error. 


Harris, J. 


The suit below was for the recovery of the value of ten 
thousand pounds of copperas, forwarded during the late war, 
under contract, to defendants; the copperas was to be deliv- 
ered at Cleveland, Tennessee. From that point it was for- 
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warded to Atlanta. To meet the demand of plaintiffs, 
defendants set up in their pleas, that they contracted with one 
of plaintiffs for the copperas according to a sample exhibited 
at the time; that the boxes forwarded to Atlanta did not 
contain copperas of the kind exhibited by sample, or substan- 
tially approaching it in quality, but that it was greatly in- 
ferior in quality, and in value not worth half as much as cop- 
peras of the quality of the sample would have been. They 
further plead that when the boxes containing the copperas 
arrived at Atlanta, after inspecting them, they refused to 
receive them, and that within two months, the copperas hav- 
ing in the interval been taken in charge and stored by a 
merchant of Atlanta, and for and on account of plaintiffs. 

The testimony disclosed the fact that one of the plaintiffs, 
within two months after the copperas had been forwarded 
from Cleveland, visited Atlanta and found the copperas stored 
with a merchant of Atlanta, who was a volunteer in the 
office assumed. The plaintiffs did no act to change the 
storage, relying probably on what they deemed a breach of 
contract by defendants. In a short time after this visit, the 
store to which the copperas had been taken, was burned and 
the copperas thereby rendered valueless. Under this state- 
ment of facts substantially, with evidence as to the value of 
the copperas, the case was submitted to the jury. No error 
is alleged as to any of the rulings of the presiding Judge— 
none as to his instructions to the jury after the testimony had 
been fully heard. 

We have endeayored to trace the process by which the 
jury arrived at the amount of damages specified in their ver- 
dict, but confess that we can find no thread which will enable 
us to traverse this labyrinth. It is to be observed, however, 
that in the testimony will be found opinions of witnesses as 
to the very low value of the copperas, which if credited, as 
they must have been, (for on no other hypothesis can the ver- 
dict be sustained,) reduces the claim of plaintiffs very nearly 
to the amount found by the verdict. Lex non curat de mini- 
mis is an old Jaw maxim which could under no circumstances 
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be more appropriately applied than in this case, and refusing, 
upon the principle contained in it, a new trial. 

The trial appears to have been fair and very full, and even 
tedious in its length and details. No misdirection of the 
Judge complained of, an evident and irreconcilable conflict 

~of testimony, and, besides, the Judge who heard the cause 
below being entirely satisfied with the verdict, and having in 
consequence thereof refused the plaintiffs a new trial—we are 
all of the opinion that in just such a case as this appears 
from the record to be, further litigation should be arrested ; 
we therefore affirm the judgment below. 





Mason & Fant e al., plaintiffs in error, vs. S. Srricker & 
Co., et al., defendants in error. 


Prior to the passage of the act of February 24th, 1866, T., being insol- 
vent, made, in Tennessee, an assignmeut to be executed in this State, 
by which he conveyed property to a trustee, for the benefit of a portion 
of his creditors, to the exclusion of other creditors, in the equal par- 
ticipation thereof. Held that the assignment was void, under sec. 1954 
of the Code, which was then of force, and there is no way by which 
this Court can give it operation as to property in Georgia. 


Injunction. Demurrer. Decided by Judge Warner. 
Fulton Superior Court. April Term, 1867. 


A sketch of this voluminous record is sufficient for an un- 
derstanding of the case. 

Stricker & Co., and Lewis & Co., respectively sued out at- 
tachments against John F. Tinkham’s property, in Fulton 
county, Georgia, and had them levied. They were returnable 
to the Superior Court of that county. Tinkham, for himself 
and his creditors, filed a bill, alleging that, before said at- 
tachments issued, he, in the State of Tennessee, had assigned all 
of said property in Georgia, for the purposes named in the 
assignment, and prayed injunction against the sale of said 
property by said attachments, and for a receiver to take charge 
of the same, and sell it, ete. 
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The bill further stated that the assignment did not conform 
to the laws of this State because it was drawn by a Tennessee 
lawyer, not conversant with them, and prayed for a reforma- 
tion of it, to make it conform to our laws, 

Earnest was appointed receiver, and under an order of the 
Chancellor took possession of the goods and property and sold 
them. 

The attorneys for said plaintiffs in attachment demurred to 
said bill, the demurrer was overruled, they brought the case 
to this court, to December Term, 1866, when and where the 
judgment below was reversed, because under our act of 1818 
the assigument was void, and the bill was ordered to be dis- 
missed. This was made the judgment of the court below. 

After this, Mason & Fant, of Ohio, and others of the credi- 
tors, provided for by the assignment aforesaid, filed a bill 
in the District Court of the United States, for the Northern 
District of Georgia, against said Earnest, receiver, claiming 
under said assignment and praying that it might be construed 
and enforced according to the laws of Tennessee, that Earnest 
should be decreed to distribute the proceeds of the goods, etc., 
in his hands, according to said assignment, and for injunction 
against any proceeding in Fulton Superior Court in the pre- 
mises, inconsistent with the said claim, under said assignment. 
Judge Erskine (United States District Judge) refused the in- 
junction. Meanwhile the plaintiffs in attachments procured 
their judgments. 

At April Term, 1867, of Fulton Superior Court, these 
plaintiffs in attachment moved that Earnest pay the proceeds 
of the goods, levied on by said attachments, admitted to be 
in his hands, over to the sheriff that he might apply it to 
said attachment fi. fas. in his hands. 

Then Mason & Fant brought to the notice of the Court 
the fact that their said bill was pending in the United States 
District Court, averred that they, although they had filed an 
answer to Tinkham’s first bill, had been ruled not to be 
proper parties, and therefore had never been heard ; said that 
the judgments on said attachments were irregularly obtained, 
ete., that all the creditors resided out of this State, and 


& 
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prayed that the receiver be allowed to answer said bill in the 
United States District Court, and meanwhile hold the funds 
until a final decree in that Court. The Judge refused to 
grant this order, but on the contrary granted the order asked 
for by plaintiffs in attachment. 

The refusal of the one and the grant of the other, as afore- 
said, are the grounds of error assigned. 


ArnoLtp & Broy es, for plaintiffs in error, said the 
assignment was not void, citing Cary vs. Giles, 10th Ga., 34, 
Bank vs. Clapp, 12th Ga., 523, Herschfeld vs. Dexel, ib., 
586; Jackson vs. Johnson, 34th Ga., 520-586; Valentine’s 
Digest, sec. 1593; Burrill on assignments, 123, 196, 362, 
367, 370; 7th Humphrey’s Rep., 191; Story on Con. of 
Laws, secs. 532, 592 ; and that the attachments were irregu- 
lar, citing our Code. 


JoHn L. Hopxiys, L. E. BLECKLEY, by the Reporter, 
for defendants in error, replied it was res adjudicata, and 
cited Stricker & Co. vs. Tinkham, 35th Ga. R., 176. 


Harris, J. 


Tinkham, a citizen of the State of Tennessee, owning 
property both real and personal in the city of Atlanta, Geor- 
gia, made, in the State of Tennessee, a written assignment in 
behalf of his Tennessee creditors, and conveyed to James 
Harlee, of Atlanta, for such purpose, the property aforesaid. 
In Fulton county attachments were pending at the instance 
of other persons, levied on said property. The complainants 
filed their bill in Fulton Superior Court, to enforce the 
assignment in their favor. 

The plaintiffs in error seek to give effect to the Tennessee 
assignment by virtue of a principle of international law 
which we fully recognize, viz: that an assignment good by 
the laws of a State where it is made, is good everywhere 
else. We regret that we are not permitted to allow that 
principle, so valuable in itself, to control our decision. Al 
the time the deed of assignment was made by Tinkham, there 
existe da provision in our civil Code declaring al! such assign- 
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ments made to take effect here (as this manifestly was intend- 
ed to do) to be void. Since then this has been repealed, 
but without giving validity to assignments originally void. 
At the December Term of this Court, in the case of Tink- 
ham vs. Stricker, ef al., I find that the validity of this 
identical Tennessee assignment was drawn in question, and 
was decided by the Judges who heard the argument, Chief 
Justice Lumpkin and Judge Walker, to be void under our 
Code. Whilst it may safely be conceded that that decision 
should not affect the rights of complainants here who were 
not parties to that cause, I see no way by which this Court 
can give operation as to the property in Georgia, to an instru- 
ment void under our laws at the time it was executed. 
Judgment affirmed. 





ALEXANDER M. WALLACE, administrator of Wm. WAL- 
LACE, deceased, et al., plaintiffs in error, vs. W. A. WALKER, 
executor of WM. WALLACE, deceased, defendant in error. 


Wm. Wallace died, in the State of Tennessee, the place of his domicil, 
leaving a will appointing an executor, who was duly qualified as such 
in the Probate Court of that State, and such executor filed an exem- 
plified copy of his appointment in Court, as required by the Code, 
exhibited his bill against the defendant, who had been appointed 
administrator on the estate of the deceased by the Court of Ordinary 
of this State, and as such, had collected and received a portion of the 

. personal estate of the deceased, alleging that said defendant repre- 
sented to the Court of Ordinary at the time of his appointment, that 
the decedent had died intestate when he knew that he died leaving a 
will: Held, that a Court of Chancery in this State has jurisdiction to 
maintain a suit in behalf of such foreign executor, to set aside the letters 
of administration so granted, upon the ground of fraud in obtaining the 
same, and to require the defendant to account with, and pay over to such 
foreign executor, the value of the personal assets belonging to the estate 
of the decedent, in order that the same might be duly administered 
according to the directions of the will, and the law regulating the same, 
at the place of the testator’s domicil, at the time of his death. 


Equity. Demurrer. Decided hy Judge CoLyrer. Fulton 
Superior Court. October Term, 1867. 
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In 1864 William Wallace was domiciled in Tennessee, 
and there died testate. By the will he bequeathed: Ist, 
To his wife such of the household and kitchen. furniture 
as she might select, and certain lots of land, estimated at 
$1500.00, also “one thousand dollars out of the Southern 
money on hand” and the balance, and all other effects, or 
money on hand she was authorized to use for her support 
till an executor could take charge of his estate, and for the 
support of herself and family; she was to manage the whole 
estate until relieved by an executor. 2d, To Mary,B. Rob- 
inson, his grand-daughter, $1000.00, in Knox County bonds, 
$1000.00 in Confederate States seven per cent. bonds, and a 
set of silver spoons. 38d, To his son, Jesse G. Wallace, a 
tract of fifteen hundred acres of land, described by metes 
and bounds, and estimated at as many dollars. 4th, To his 
son, Wm. C. Wallace, three town lots, valued at fifteen hun- 
dred dollars, and charged with the payment of any debts for 
which testator, was his security. 5th, To Mary B. Bicknell, 
his daughter, one set of silver spoons, and to her son, a gold 
watch, ete. 

The remainder of his estate, real and personal, was to be 
divided between his wife, said Mrs. Bicknell, and the three 
sons of testator, to-wit: Alexander M., Jesse G., and William 
C., first charging them with certain advances, rated as therein 
specified. His ¢xecutor was authorized to sell at public or 
private sale, in his discretion, without order of Court, ete. 
His negroes to be disposed of according to the laws existing 
at the time of distribution. 

Item 9th, charged Jesse G.’slegacy with payment of any 
security debt for him for which testator was liable. Item 
10th, provided for payment of his debts and funeral expenses 
out of any money that may be on hand. 

The conclusion of the will is as follows: ‘ Lastly I do 
nominate and appoint my son, J. G. Wallace, my executor, 
to execute this will, and I hereby direct that no bonds or 
security be required of him for the faithful discharge of his 
duties as such, and that he be allowed five hundred dollars 
for his services as such; but if, from the vissitudes of the 
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war or from any other cause, my said executor shall find it 
impracticable to become executor, and attend to the duties 
thereof in a reasonable time, I appoint and direct my son, 
W. C. Wallace, to execute this, my will, under the same 
regulations as to bond and compensation as above; and 
should the said W. C. Wallace, from similar or any other 
cause, find it impracticable to execute this said will, in a 
reasonable time, in that event I nominate and appoint my 
wife, Mary S. T. Wallace, in conjunction with W. A. Walker, 
as executrix and executor of this, my last will and testament, 
and that they perform the duties thereof under the same 
rules and regulations as applied to my said sons as it regards 
executing bond and compensation, and that the said five 
hundred dollars be divided between them.” 

This will was executed 26th March, 1864. In July, 1864, 
it was duly probated, neither J. G. Wallace nor W. C. Wal- 
lace appeared for qualification as executor, the widow declined 
to qualify, and said W. A. Walker was duly qualified as 
executor. 

Letters of executorship were issued to said Walker, and 
he took possession of the estate. The assets of the estate so 
far as the executor knows were certain notes on various per- 
sons for various amounts, set out in an exhibit, eight Knox 
eounty bonds, Knoxville & Chattanooga Railroad Company 
for $500.00 each, making $4000.00, four ditto for $100.00 
each, and eight bonds Knoxville & Kentucky for $500.00 
each, making a gross sum of $10,627.57. 

The liabilities of the estate, as exhibited, were as follows: 


J. M. Toole note to Henry Smith and Townsens...........sceseeeee $4000.00 
66 © to Gillespie, judgment.........cescosscecsees soceesessessese 425.00 
Oe ih Tp ctcaraps scesnnensemcorapsabnien sereninenen aeeniall 1150.00 
FFG, Wallnte to. Brabene.siis -.cisccedscsssicie sseevesscveseseess vehecsies 825.00 
=o te Porter AeaBeng  ocscsesereressnssesapnitivatetoosinns 160.00 
mai, % $n dG, Tatts Ge cecicacnnch<-eprenlinne dabiasdiniian tial 460.00 
W. C. Wallace to Parson’s, administrator.......0+ sess seesesseoee 575.00 
Se WO Be TRF Tie tseesinccsensegeonsvccnqetqucduign Secin 1400.00 
“ OC” § to MeGeelsee :i00...<cceoces ceseosse eR EAR TR: 350.00 
A. M. Wallace to Dr. G. Cameron.....ccccocssececsecescceeeeces teeee, 750.00 
Years support to widow, and individual liabilities..........++ a0 1000.00 


—— —__—. 


$10,585.00 
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These liabilities are mainly as security for his said gong 


and his son-in-law Toole, named in said schedule. All the ' 


creditors reside in Tennessee, or elsewhere out of Georgia, 
and the condition of said sons and son-in-law is such that 
the executor must pay said liabilities. 

The widow, as she had a right to do under the laws of 
Tennessee, dissented from said will, and was thereby entitled 
to dower and a distributive share, to-wit: one seventh of the 
personalty not required to pay debts. She had also $600.00 
assigned to her for her year’s support. Her dissent made, 
by said laws, the will void as to her, but left it of force 
as to all other persons. 

By the laws of Tennessee real estate cannot be applied to 
the payment of debts till the personalty is exhausted, and 
the personalty of said estate is insufficient to discharge its 
liabilities, without using said Knox County bonds or their 
proceeds. 

The heirs at law are said widow, said Jesse G., William 
C., and Alexander M., said Mary B. Bicknell, and the heirs 
of Martha J. Toole, deceased, and of Margaret A. Robinson, 
deceased, all of whom reside in Tennessee, except said Alex- 
der M. Wallace. Before he died, testator left with John W. 
Duncan, in Atlanta, Georgia, for safe keeping, said Knox 
County bonds, Duncan then having a vault, and being a 
banker, and in the habit of receiving such things for aceom- 
modation, with no view to compensation or profit. So he 
received these bonds. 

At the same time testator left with said Duncan, for safe 
keeping, some Confederate bonds and some other bonds 
belonging to the Female Institute at Marysville, Tennessee. 
These, like the others, Duncan was to keep, as a gratuity, for 
testator. 

Duncan so held these bonds till after testator’s death. 
Then said Alexander M. Wallace, residing in said Atlanta, 
though well knowing of said last will and testament, and 
that the testator died testate, in September, 1865, petitioned 
the Ordinary of Fulton County, Georgia, for temporary let- 
ters of administration on said testator’s estate, stating in his 
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petition that said testator died intestate, and procured from 
the Ordinary of Fulton County permanent letters of admin- 
istration on said estate, at November Term, 1865, of the 
Court of Ordinary. 

John W. Duncan became security on said Alexander M. 
Wallace’s bond, (which is in the usual form of administra- 
tor’s bonds.) 

Before becoming such security, Duncan had it understood 
with said Alexander M. Wallace, that Duncan should retain 
said Knox County bonds as indemnity against loss by reason 
of his suretiship aforesaid. In this way Duncan and Alex- 
ander M. Wallace have since had a sort of joint ownership of, 
orclaim on said bonds, Wallace claiming them as such admin- 
istrator and Duncan holding them for indemnity. Meanwhile 
Duncan and Alexander M. Wallace severed from said bonds 
coupons for the payment of interest, to the amount or value 
of $1,000.00, and converted or attempted to convert the same 
to their own use; they still have said coupons or their pro- 
ceeds. Besides those coupons, said bonds when they came to 
the hands of Duncan and said Alexander M. Wallace, had 
other coupons for interest attached to them. Those coupons 
then matured and those maturing up to the first of January, 
1867, amounted to about $2,000.00, and these said Duncan 
and Alexander M. Wallace have converted to their own use, 
and no account of them has been rendered to the ordinary 
of Fulton County. 

In October, 1866, and again in February, 1867, said execu- 
tor demanded said bonds and coupons from Duncan and Alex- 
der M. Wallace, and though they knew said testator died 
testate, that his will had been proven, and that said executor 
had letters of-executorship, yet they refused to deliver any of 
them to him, and proceeded to deliver the same to the heirs 
at law of said testator, as if he had died intestate, to-wit: 
in March, 1867, giving to each of, said heirs (including Alex- 
der M. Wallace) $1,000.00, making in all $7000.00. This 
proceeding was undertaken and hurried through te prevent 
said executor from getting said bonds, and applying them to 








270 SUPREME COURT OF GEORGIA. 


Wallace, adm’r, vs. Walker, ex’r. 














the payment of said debts, and from administering them 
according to said will and the laws of Tennessee. 

On the 29th of March, 1867, Alexander M. Wallace ag D 
such administrator made and filed with the ordinary of Fyl- 
ton County the following return : 

















Sworn to and subscribed before me, this March 29th, 1867, 
Danie. Pirrman, Ordinary.”’ 


a 
‘‘ Statement of receipts and disbursements of the estate of Wm. Wal. P 
lace, deceased, by A. 4 Wallace, administrator. la 
RECEIPTS. DISBURSEMENTS, ae 
Eight bonds Knoxville & Acc’ i Ordinary, Voucher aa 
entucky R. R. Co., REE Saliceectpssper $ 149 | 
$500.00 each........ceeeeee $4000.00 J. W. ‘Banca Voucher he 
~~ t bonds Knoxville & INGE Fs sess seciccssecoicrae 150.00 d 
harleston R. R. R. Co., t. J. “Gariel Voucher m 
$500.00 each,..........000 SOOR.00] Wo, Boccssicceseccniee canud 150.0 | be 
Four bonds Knoxville & Adm’s. Go s., $7200 at ste 
Charleston R. R. Co., 5 per ct., Voucher No. 4 360.00 . 
$100.00 each......ssseeee 400.00 | Ordinary dismissal, Vouch- bl 
OE NG: JO ccces cdcceesaneuseees 25.00 fa 
Stationery and stamps...... 75 a 
PU ar 
$700.00 be 
A. M. en two bonds 
K. & Ky. RB. R. Co, ‘i 
$500.00 each..........ceeee 1000.00 
S. T. Bicknell and Mary A. al 
Bicknell, two bonds K. th 
& Ky. B. R. Co., $500.00 
each, Voucher No. 6...... 1000.00 be 
Jesse G. W allace, two at 
bonds K. & Ky. R. R. 
Co., 500.00 each, Vouch- p! 
er No. Mdapeeddicaccssccuseces 1000.00 t 
W. C. Wallace, two bonds e 
K: & Ky. R. R. Co., Ww 
500.00 each, Voucher R 
NOs -Siivectscccsiocstccteveses 1000.00 
Mary T. Wallace, two 
be” K. & Ky. R. R. ; 
~ 00 _, Vouch- ac 
er ou jax: aise deieudbu sien 1000.00 to 
Heirs of Masthe J. Toole, 
_| two bonds K. & Ky. R. th 
R. Co., 500.00 each, to 
Voucher No. 10........+++ 1000.00 
Margaret A. Robinson, 8a 
two bonds K. & Ky. R. Vv: 
R., 500.00 each, Velen ’ 
No. ; |) a On Pence 1000.00 | ne 
Proceeds of sale of $1,400 
Knoxville & Charleston as 
R. BR. DOnds.......cccesseees at 
$8400.00 $8400,00 | 
ALEX. M. WALLACE, 
Adwinistrator of William Wallace, deceased. | < 
| 
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Walker, executor, filed his bill in equity, in Fulton Supe- 
rior Court against said Alexander M. Wallace, and John W. 
Duncan, averring the foregoing as facts. 

That bill charged that said return was incorrect in every 

articular, excépt in so far as it charges Alexander M. Wal- 
lace with the bonds: incorrect, because it does not charge 
him with the coupons or the interest ; because he had no right 
so to distribute the bonds and take credit thereby ; because 
he had no right to charge said commissions and expenses of 
administration, he not being the administrator rightfully ; 
because the estate owed Duncan nothing, and because the last 
item in the return is obscure and unintelligible, or if intelligi- 
ble should be a debit against him, rather than a credit in his 
favor. The bill further states that it is not known whether 
any of the bonds have been sold, and avers that if they have 
been, they should be accounted for at par; because said ad- 
ministration, taken out as aforesaid, is irregular and illegal, 
and nothing done under it binds the estate (except it be for 
the advantage of the estate, and be approved by the executor ;) 
because they were sold without an order of Court, and not 
at public outcry, after advertisement according to law. Com- 
plainant avers that said bonds are worth $12,000.00, or 
other large sum; one thousand dollars, of which under the 
will, belong and should by the executor be paid to Mary A. 
Robinson. 

Discovery was waived. The prayer was that the said 
administration be set aside; that said defendants be decreed 
to deliver to said executor said bonds and said coupons, that 
they may be taken to Tennessee tq be administered according 
tothe laws of that State, and according to said will ; and that 
said defendants account and pay to said executor the full 
value of said bonds and coupons, for said purpose ; and if 
necessary, said Wallace’s letters of administrator be set aside 
as fraudulent. It concluded with a prayer for general relief 
and for subpeena. 

To this bill said defendants demurred on the grounds: 

Ist. For that said W. A. Walker, by his own showing, is 
not the executor of the said W. Wallace, deceased, never 











bo 
“I 


2 SUPREME COURT OF GEORGIA. 


Wallace, adm’r, vs. Walker, ex’r. 











having been appointed such by the last will and testament of 
said deceased, nor legally appointed or qualified as such by 
any competent authority. 

2d. For that, if complainant is such executor by said 
will, and by appointment and qualification in the State of 
Tennessee, as is claimed in said bill, yet he has no legal right 
to institute and maintain this suit. 

3. For that there is no such authenticated exemplification 
of the will and the probate in Tennessee and appointment and 
qualification of complainant, as is required by law. 

4. For that the bill on its face shows that the defendant 
has completed his administration, at least, that he has ae- 
counted and paid over all assets, under the direction of proper 
authority, and this, they are advised, is a conclusive settle- 
ment thereof, as to complainant. 

5. lor that said bill does not harmonize with the public 
policy which, sub modo and by comity only, allows foreign 
executors to sue in our courts, but is offensive in its charges 
against our courts. 

6. For that said bill seeks, at the instance of a foreign 
executor, to take assets out of our jurisdiction, with both 
creditor and legatees or distributees our own citizens here, 
where the funds are secured; indeed, after distribution and at 
the instance of a party under no bonds, subjecting them to 
additional costs, and whether there is a will or not, identi- 
cally the same individuals are entitled to the funds. 

7. For that no foreign creditor has any right in our courts 
through the comity extended to foreign executors, etc., ete, 
These creditors rights are direct and absolute. Such bill be- 
ing predicated solely on such basis, has no equity. 


8. For that our courts will not notice, nor in any way in- 
quire of, debts or assets in Tennessee, or the management of 


estates of decedents there, or their creditors there, and thus 
predicate rights and suits, or either, here. 

9. For that many and various other reasons apparent on 
the face of the bill, deny to complainant the relief claimed, or 
any other relief. 








del 


ad 


is j 











MILLEDGEVILLE, DEC. TERM, 1867. 273 


Wallace, adm’r, vs. Walker, ex’r. 








The court below overruled said demurrer, and that is com- 
plained of here. 


GaRTRELL & Jackson, W. H. SNEED, for plaintiff in er- 
ror, cited Irwin’s Rev. Code, sections 2414, 2573, 2576 as 
to suits by foreign executors, etc. As to comity, Swift vs. 
Swift, 13th Ga. R., 144; Sanford, administrator vs. Thomp- 
son and wife, 18th Ga. R., 561; Willing vs. Pevot, 5th Rawle, 
964. Executor, ete., must sue where he gets his authority. 
S, W. R. R. Co. vs. Paulk, 24th Ga., 270. Administrator 
can not be made to account as required by this bill, Dough- 
erty vs. Walker, 15th Ga. R., 444. 


Joun L. Hopkins and L. E. Bueckiey, for defendant 
in error (represented by the Reporter) relied on the follow- 
ing points and authorities : 

1. Personal property descends, and must be distributed ac- 
cording to the lea domicilii, (2 Kent 548) and if it be situated 
within a foreign jurisdiction, it will be surrendered for distri- 
bution. 3 Rawle, 319. 2 Kent 559 note, edition of 1867. 
2 Red. on Wills 17, 18, 20. 11 New Hampshire 90-93. 18 
Ga. 554. 34 Ga. 515. Code 2578. 1 Mason 412. 

There are no Georgia creditors: all the legatees and devi- 
sees reside in Tennessee, except plaintiff in error, Wallace ; 
and the assets in Georgia, are needed in Tennessee, to pay his 
debts, for which the testator was surety. 

2. This administration is void. There cannot be an original 
administration when a will exists. The right to the property 
isin the executor, and the ordinary cannot divest it by the 
grant of an original administration. The executor is, for the 
purpose of administering them, as much the legal proprietor 
of those chattels as was the testator while alive. 8 Cranch 
9, 14 Peters 329. 5 Pick 24. Code3513,18 Ga., 176. 34 
Gia., 257. 

It is void fur fraud: 9 Ga., 247, 547. It may be set aside 
by this court, even if the ordinary had jurisdiction. Code, 
3514. 

3. Defendant in error could file this bill. Code, 2418. 

In Tennessee, the only administration that could have been 

19 











274 SUPREME COURT OF GEORGIA. 


cy 





Wallace, adm’r, vs. Walker, ex’r. 








“regular granted,” (Code of Ga., 2571,) was one to the exec. 
utor, or to an administrator with the will annexed ; and such 
executor—there being no executor, or administrator with the 
will annexed, appointed in this State—could sue in our courts, 


Warner, C. J. 


It appears from the record in this case, that William Wal- 
lace died in the State of Tennessee, after having executed g 
will, disposing of his property. The will was executed on 
the 26th day of March, 1864, and duly admitted to probate 
and record in the Probate Court of Tennessee, in July, 1864; 
and W. A. Walker, one of the executors appointed therein, was 
duly qualified as such executor to execute the same. At the 
November Term, 1865, of the Court of Ordinary, of Fulton 
county, in this State, Alexander M. Wallace, knowing that 
the testator had left a will in the State of Tennessee, (the 
place of his domicil at the time of his death,) representing 
to the Court, that the testator had died intestate, obtained letters 
of administration on the estate of said William Wallace, and 
proceeded to collect and dispose of the personal assets of the 
decedent, as such administrator, in this State. The executor 
of William Wallace filed his bill in the Superior Court of 
Fulton county, (exhibiting therewith a certified copy of the 
will and his appointment by the Probate Court of Tennessee, 
as required by the Code,) against Alexander M. Wallace, as 
administrator aforesaid, and John W. Duncan, his security, 
praying that said letters of administration may be set aside 
as fraudulent, upon the several grounds alleged and set forth 
in the bill, and the defendants may account for the per- 
sonal assets of the testator received by them, and be decreed 
to pay over to him the value thereof, as the executor of the 
testator, in order that the same may be disposed by him in 
accordance with the provisions and directions of the last 
will and and testament of the deceased. 

To this bill the defendants demurred upon the several 
grounds set forth in the record. The Court below overruled 
the demurrer, to which decision the defendants excepted, and 
assigned the same as error here. 
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As it regards the objection taken to the legality of the 
appointment of the executor by the Probate Court of Ten- 
nessee, as well as to the regularity of the proceedings of that 
Court in relation thereto, the legal presumption is in favor of 
the legality and regularity of the proceedings of that Court. 
Revised Code, sections 3700, 3710. Taking the several 
allegations in the complainant’s bill to be true, as the de- 
murrer necessarily admits them to be, for the purpose of this 
decision, the main and controlling question in the case is, 
whether the grant of administration by the Court of Ordi- 
nary of Fulton county, under which the defendants claim 
protection, was not obtained by fraud, and therefore ought 
to be set aside? What are the facts? The defendant, 
Wallace, it is charged, applied to the ordinary for letters of 
administration on the estate of the deceased testator, repre- 
senting to that Court that he died intestate, when he knew at 
the time that he died leaving a will. The letters of adminis- 
tration were granted to him by the Court of Ordinary upon 
this false and fraudulent representation of the facts of the 
case. The record shows that William Wallace did not die 
intestate, but on the contrary he died leaving a will, and that 
Wallace, the defendant, knew it at the time he applied for and 
obtained his letters of administration on the decedent’s 
estate. Has a Court of Equity in this State jurisdiction to 
set aside the letters of administration so procured by fraud, 
and to require the defendants to account with and pay over 
to the lawful executor the personal assets of the testator 
received by them or either of them, to be applied by the ex- 
ecutor under the will, in accordance with the law of the tes- 
tator’s domicil at the time of his death? By the 2414th 
section of the Revised Code, it is declared that “ executors 
qualified according to the laws of their domicil upon wills 
properly admitted to probate in another State, upon filing 
with the Court a certified copy of such proceedings, shall be 
entitled to use all the processes and remedies prescribed by the 
laws of this State, in the same manner as if qualified under 
the laws of this State.” This section of the Code gives the 
foreign executor the right to file his bill in the Courts of this 
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State against the defendants, and it is no breach of comity for 
him to do so. The 35387th section of the Revised Code de- 
clares that “The judgment of a Court of competent juris- 
diction may be set aside by a decree in chancery for fraud, 
accident or mistake, or the acts of the adverse party, unmixed 
with the negligence or fault of the complainant.” This 
judgment of the Court of Ordinary granting the letters of 
administration to the defendant, Wallace, the complainant 
seeks to set aside upon the ground that, by his own act, he 
fraudulently represented to the Court that the deceased tes- 
tator died intestate, when he knew the fact to be otherwise, 
and by that means fraudulently procured the judgment of the 
Court in his favor. In such cases this Court has maintained 
the jurisdiction of a Court of Chancery to set aside the judg- 
ment. Mobly vs. Mobly, 9th Ga. Rep., 247; Loyless and 
wife, vs. Rhodes, ib., 547. This view of the main question 
involved in this case necessarily disposes of all the other 
questions made by the demurrer. 

It has been insisted by the counsel for the defendant in 
error, that the grant of administration to Wallace was void, 
because there had been a prior grant of letters testamentary 
upon the decedent’s estate, in the State of Tennessee. When 
letters testamentary or of administration have once been 
granted upon a decadent’s estate in the proper Court in this 
State, and subsequent letters are taken out here upon the 
same estate, there can be no doubt that the latter would be 
void; but when letters testamentary or of administration 
have been granted by a Court in a foreign jurisdiction, a dif- 
ferent question is presented, upon which we express no 
opinion. In our judgment, upon the state of facts presented 
by the record in this case, the demurrer was properly over- 
ruled by the Court below. 

Judgment affirmed. . 
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Wiit1aM MarKBA\M, plaintiff in error, vs. PeRINo Brown 
et al., defendants in error. 


When the Justices of the Inferior Court of Fulton county, seized and 
took possession of the plaintiff’s property without his consent, for the 
purpose of providing a small-pox hospital, and occupied it for that 
purpose for some months. Held that in an action of trespass brought 
by the plaintiff against the defendants in their individual capac- 
ity, for such seizure and occupancy, to recover damages therefor, 
although the Inferior Court may have had the power and authority, 
under the law, to provide small-pox hospitals, yet, such Inferior 
Court did not have the power and authority, under the law and consti- 
tution, to seize or impress plaintiffs private property for that pur- 


pose. 


— 


Trespass. Tried before Judge Cottier. Fulton Superior 
Court. October Term, 1867. 


Markham averred that Perino Brown, Clarke Howell, 
James M. Simmons, Edward Taliaferro and Powell Owen, 
on the 9th day of January, 1863, forcibly took possession of 
his certain farm and the tenements thereon, and kept him 
out of possession for eight months,—made a small-pox hos- 
pital of the premises, cut down his timber, burned his fences, 
and appropriated to their use, certain provisions thereon, ete., 
etc., and that a slave belonging to him, from that hospital 
contracted small-pox and died therefrom. 

With proper averments of the value of said preperty, he 
claimed damages from said defendants for said conduct. 

The defendants plead the general issue, and that if they 
did so occupy the premises, they did it as Justices of the In- 
ferior Court of Fulton county, for the purpose of establishing 
quarantine grounds and a small-pox hospital to prevent the 
spread of small-pox in said county. 

The evidence (so far as the same is material) showed that 
on the 1st of October, 1862, the military authorities of the 
Confederate States had taken possession of said premises fora 
small-pox hospital, and subsequently, to-wit: On the 1st of 
January, 1863, they were taken possession of (by a sort ot 
transfer from the military authorities) by said defendants and 
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used as a small-pox hospital until late in the summer of 
1863. 

The land, ete., belonged to Markham,—the military im- 
presment of them was against his will, and so was the occupa- 
tion of it by said defendants in their official capacity. 

Markham often tried to get defendants to give him posses- 
sion of his property, and they refused; but finally three of 
them went with Markham to the place, and agreed to let him 
have possession of two negro houses for his farming 
hands to occupy, but subsequently broke this agreement, and 
again took and kept possession of the entire premises. The 
clothing of patients was carelessly thrown about,—one of 
Markham’s slaves took small-pox and of it died. 

Plaintiff also proved that many persons having small-pox, 
were taken to the premises ; that damage of various kinds 
was done, and gave evidence of the quantum of his loss there- 
from. 

The defendants showed that there was a necessity fora 
small-pox hospital; that officially, on the Ist of January, 
1863, they joined said military authorities in the occupancy 
of the premises for hospital purposes, and subsequently occu- 
pied it alone; that this was an isolated place, suitable for 
the purpose; that Markham sent his slave there after being 
warned of the danger; that the employees were paid by the 
Court, and offered evidence to contradict the alleged depre- 
dations on the timber, fencing, etc., and to lower the quan- 
tum of loss. 

They also read in evidence, an order, passed by them offi- 
cially, as Justices of the Inferior Court, on the 16th of Feb- 
ruary, 1863, by which they discontinued the employment of 
physician and superintendent of “Markham Hospital,” and 
gave to Markham possession of the dwelling-house and a 
portion of the kitchen next to it,—so long as necessary to 
still use them, the Inferior Court to retain possession of the 
other buildings. 

The Court charged the jury that, if the defendants, as the 
Inferior Court of Fulton county, took possession of plaintiff's 
property, and the necessity was such, that the public good 
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required the seizure of said property, at that time, to prevent 
the spread of small-pox, defendants were not liable to dam- 
ages therefor. The Inferior Court have the power to estab- 
lish small-pox hospitals, and the county is liable for the tres- 
pass in such cases. If defendants made the seizure as indi- 
viduals and not as Justices of the Inferior Court (this action 
being trespass vi et armis) they are liable for the damage they 
did, but not for the damage done by their agents or employees ; 
this form of trespass cannot be committed by an agent or 
employee. 

The Court was requested to charge the jury, that the order 
of 16th of February, 1863, could not protect defendants 
against a recovery for a seizure of the premises made before 
then, and without an official order by them as Justices. The 
Court so charged, adding that a subsequent recognition of the 
official acts by plaintiff, would be equal to such previous order 
in its protecting power. 

The Court was requested to charge that the Inferior Court 
could not lawfully impress plaintiff’s property for a small- 
pox hospital, but refused so to charge. 

The Court was requested to charge, that compensation must 
be provided and paid before seizure, unless the necessity was 
so pressing that the public safety required no delay in the 
seizure. He refused so to charge, and repeated what is first 
above stated substantially, as his charge on that subject. 

The verdict was in favor of the defendants. 

A new trial was moved for, on the grounds that the Court 
erred as aforesaid as to the lawfulness of the seizure, in refusing 
to charge as requested, in charging that defendants were not 
liable for the damages committed by their agents or employees, 
and because the verdict was contrary to law, contrary to the 
evidence, ete. ; 

The refusal of a new trial is brought up for review. 

Hammonp & Mynart, for plaintiff in error, cited, 
as to the power of the Inferior Court as to hospitals, etc., Code 
secs. 286, 287, and 1315, act of 13th December, 1862, and 
this case decided at July term, 1863, by this Court. 

As to trespass by agent, Code sec. 2181; 3 Phil. on Ev. 
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187, Chitty on pl. 80—180; Code sec. 2983, 2Gr. Ev. sec. 621, 
plea admits the trespass. 

As to the necessity for an order, Ist, Chitty’s pl. 182, and 
as to the compensation, Code secs. 2204, 2205, 4908 and 
5054. 

Hitt & Canpuer, for defendants in error, cited, 
as to the official character, etc., acts of 1862, par. 34, 12th 
John R. 444, Walker vs. Swartout; 18th John R. 129, 
Alney vs. Wick ; 19th John R. 62. Randall vs. Vanvechter 
et al., Irwin’s R. C., sec. 2998. 

As to their power to impress for the purpose stated, act of 
1862 ante, Bishop & Parsons vs. Mayor, ete., of Macon ; 7th, 
Ga. R. 202, Parham vs. The Justices ; 9th, Ga. R. 346, Irwin’s 
R. C. sec. 2200, and as to the liability of the Court and not 
of the defendants individually—Irwin’s R. C. sec 525, and 
acts of 1863 page 162. 


WALKER, C. J. 


This is an action of trespass, brought by the plaintiff in 
the Court below, against the defendants, for breaking and en- 
tering upon his premises, in the county of Fulton, known as 
the Davis place, and taking possession of the same, including 
the dwelling-house and other houses situated thereon, and 
expelling him therefrom for the space of eight months, and 
for other wrongs and injuries, done to him by the de 
fendants. 

The right of enjoyment of private property in this State 
being an absolute right of every citizen, every act of another 
which unlawfully interferes with such enjoyment, is a cause 
of action. The bare possession of lands authorizes the pos- 
sessor to recover damages from any person who wrongfully in 
any manner, interferes with such possession. The person 
having title to lands, if no one is in possession under the 
same title with him, may maintain an action for trespass there- 
on. Where two persons claim to have actual possession of 
the same land, he is deemed in possession who has the legal 
title, and the other is a trespasser. The owner of realty, hay- 
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ing title downwards and upwards indefinitely, an unlawful Pol 


interference with his rights, below or above the surface, alike 

ives him a right of action. Revised Code, sections 2962, 
9965, 2966 and 2969. The entering the dwealling-house of 
another without license, is a trespass, in the eye of the law. 
And if one enter the dwelling-house of another by permis- 
sion, and continue there, after he has been requested to leave 
it, he becomes a trespasser ab initio. Adams vs. Freeman, 
12th John Rep. 404. This action may be maintained, not 
only against the party who did the act, but against all who 
direct or assist, in the commission of it. 2d Leigh’s Nisi 
Prius 1443. Thusa party may be sued in trespass in respect 
of his previous consent, or request, that the trespass may be 
done, as if A command or request B to beat, or impress C, or 
to take his goods, or to commit a trespass on his land, and B 
do it, this action lies as well against A as against B, 1st 
Chitty’s pleading, 181. 7th Comyns Dig. top page 515, 
letter C. There are no accessories in trespass, but all are 
principals. Ib. 

The defendants in this case, however, seek to justify them- 
selves for the alleged trespass on the plaintiff’s property, on 
the ground that they were acting as the Justices of the 
Inferior Court of Fulton county, and in their official capacity, 
seized and took possession of the same for the purpose of es- 
tablishing a small-pox hospital, and upon the trial of the 
case in the Court below, the Court charged the jury, amongst 
other matters connected with the trial, “that if you shall be- 
lieve from the evidence that the defendants, as Justices of the 
Inferior Court of Fulton county, did take possession of the 


| plaintiff’s property, and if you shall further believe from the 





evidence, that the necessity was such that the public good 
required the seizure of the plaintiff’s property at that time 
to prevent the spread of this contagion, then the defendants 
are not liable.” This charge of the Court is excepted to and 
assigned as error. By the act of 1862, the provisions of 
which are incorporated in the Revised Code, the Justices of 
the Inferior Courts of each county in this State, within 
which the small-pox has appeared or may appear, are author- 
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ized and empowered to provide a suitable hospital for those 
so afflicted, and also to provide proper quarantine regulations 
to prevent the spread of the disease. Revised Code, sections 
1411, 1412. The property of the plaintiff is alleged to have 
been seized on the 9th day of January, 1863, prior to the 
adoption of our present State constitution, but the constitu. 
tion of the United States declares, “nor shall private prop. 
erty be taken for public use without just compensation,” 
This great fundamental principle, embodied in the constitu- 
tion of the United States for the protection of the private 
property of the citizen, was recognized to be of binding force 
in the Courts of this State in Young vs. Harrison et al., 3d 
Kelly’s Rep., 31. It is to be noted that the act of the legis- 
lature authorizing the Inferior Courts to provide suitable 
hospitals for small-pox patients, makes no provision for com- 
pensation, from which we infer that it was not contemplated 
that private property should be taken or impressed for that 
purpose. The right of the Inferior Court to provide hospi- 
tals for small-pox patients, under the law, is one thing ; but 
their right to seize or impress the private property of the 
citizen for that purpose, is another and quite a different thing. 
No express power is given them in the law to do so, and we 
cannot give it to them by implication. 
_ The main question involved in this case has already been 
decided by this Court on an application for injunction 
between these same parties. Markham vs. Clark Howell ¢ 
al., decided at July Term, 1863, at Atlanta. In that case, 
this Court said “that the defendants were authorized to 
establish a hospital, did not confer the right to impress. This 
is a too dangerous and extraordinary power to be conferred by 
mere implication; it must be expressly granted, and must 
provide in the grant the mode of compensation.” The power 
to seize the plaintiff’s property in this case, is attempted to 
be derived from section 2200 of the Revised Code. That 
section of the Code only extends to the taking possession of 
a house, or surrounding it with a guard, in which a contagious 
disease exists, to prevent its spreading—a mere quarantine 
regulation. 
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It has been insisted here that the defendants acted in their 
official capacity in good faith, in seizing the plaintiff’s prop- 
erty for hospital purposes, under a pressing necessity to pre- 
yent the spreading of a loathsome disease, and that it will 
operate harshly to make them liable as trespassers in their 
individual capacity. We feel the full force of the argument ; 
but the reply is, that the plaintiff claims before this Court to 
have his constitutional rights protected, that his rights of 
private property have been invaded without lawful authority 
by the defendants, and demands redress therefor at our hands, 
and so believing, we are bound to give it to him so far as to 
adjudge the law in his favor. It is our judgment, that under 
the law the Justices of the Inferior Court of Fulton County 
had the power and authority to provide a suitable hospital 
for small-pox patients; but they did not have the power and 
authority, under the law and constitution, to seize or impress 
the plaintiff’s private property for that purpose, as set forth 
in this record, and that the Court below erred in its charge 
to the jury upon this branch of the case. 

Let the judgment of the Court below be reversed. 





Harmon M. REyNo ps, e¢ al., caveators, plaintiffs in error, 
vs. GEORGE F. Bristow & JouHn J. KENT, propounders. 


Where a testatrix, who has no child or descendant of a child, at the time 
of her death, executed a will, bequeathing, and devising, a portion of 
her estate to charitable uses: Held, that under the laws of this State, 
the bequest, and devise, contained in the will was valid, although it 
was not executed ninety days before the death of the testatrix; that 
the restriction contained in the 2344 section of the Revised Code 
applies only to such testators as die leaving a wife, or child, or descen- 
dants of a child, who may devise one-third of their estate, or less por- 
tion thereof, to charitable uses; in all cases of that description, the 
will containing such devise, or bequest, must be executed at least 
ninety days before the death of the testator, or such devise, or bequest 
will be void. 


Caveat to will. Decided by Judge Wm. M. REEsE. 
Taliaferro Superior Court. August Term, 1867. 
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On the 2d of March, 1867, Nancy Reynolds, of ggig 
County, widow, executed a will substantially as follows: 

Ist. To her nephew, Jabez M. Lacy, in trust for the gole 
and separate use of his little son, Charles P. Lacy, until his 
majority, her plantation in said county, (describing its Jocg- 
tion) all the mules, horses, cattle, hogs, plantation tools of 
every kind, provisions, provender, and all other property on 
said plantation at her death, the growing crop of that year, 
one bedstead and bedding, to be delivered to him at his 
majority, less such as may, before that time, have been ex- 
pended for his support and education, and also her gold 
watch and chain, to be delivered to him when of proper age 
to use them. Should Charles P. Lacy die before his majority 
this property will pass to his father aforesaid, and his grand- 
mother, Nancy Lacy. 

2d. To her niece, Mary Frances Jourdan, a particular bed- 
stead and bedding. 

3d. To her sister, Mrs. Emily Jourdan, her wearing 
apparel and gold spectacles of her husband. 

4th. To her sister, Mrs. Pheriba Pearce, her gold spectacles 
and mourning breast-pin. 

5th. To her friend, Mary Kent, wife of Dr. John Kent, 
her buggy, harness, buggy-umbrella and cushions. 

6th. She wished her brother-in-law, S. L. Jourdan, to 
remain at her house until the then coming Christmas, and to 
allow the hired freedmen also to stay there, and gather the 
crop according to contract. 

Item 7th, was in these words: “ After the payment of all 
my just debts and such just claims as may come against the 
estate of my said husband, and the expenses in settling up my 
estate, and for putting tombstones over the graves.of myself 
and my said husband; I will and bequeath all the balance 
of my property, consisting of my house and lot, whereon I 
now live, about $600.00 in gold coin, and about $40.00 
in silver coin, which I now have on hand, my two mules 
and three wagons now on my lot, all my notes, accounts, and 
other evidences of debts, all my household and kitchen furni- 
ture not herein otherwise disposed of, and every other kind 
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and species of property not herein otherwise disposed of 
belonging to or coming to me from the estate of my said 
husband, to my trusty friend, Rev. L. R. L. Jennings, in 
trust to turn over and deliver to the Baptist Convention of 
the State of Georgia, to be by said Convention used and 
expended in promoting and forwarding such benevolent objects 
and purposes, as in their judgment, it will do the most good.” 

By item 8th, George I. Bristow, said Jennings and said 
Dr. Kent, were nominated as her executors, with power to 
sell or dispose of any of the property covered by said 7th 
item, as they may think best either at private or public sale. 

It was duly executed. It was propounded for proof, in 
solemn form, by said Bristow and Kent, and caveated by said 
Reynolds upon the grounds: Ist, That it was made when 
she was in extremis and laboring under a mental aberration as 
to her heirs at law. 2d, That by opiates, ete., her testamen- 
tary capacity was taken away. 3d, 4th and 6th, That the 
will was procured by fraudulent practices, etc.; and, 5th, 
“Because the seventh item in said paper propounded as to 
the last will and testament of said Naney Reynolds, deceased, 
as aforesaid, is illegal, and therefore void, because the said 
paper purporting to be the will of the said deceased was not 
executed ninety days previous to the death of said Nancy 
Reynolds, in conformity to the requirements and provisions 
of the Code of the State of Georgia in such cases made and 
provided.” 

The ordinary admitted the will to record, and his judg- 
ment was appealed from. The witnesses to the will were 
Benj. B. Reid, J. I. C., John W. Darricott, Z. W. Farmer 
and Elizabeth Moore, all of whom were examined on the 
appeal trial. ? 

DarricorTt testified that he went with Farmer, on the 
invitation of Dr. Kent, to witness said will; that about 
midnight they and Judge Reid were invited into the room 
where testatrix was sick; Dr. Kent and his wife and Judge 
Bristow were then in the room; when they entered testatrix 
said that was her will, and that she wished us to witness it ; 
she said it had been read over to her; she then signed (with 
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her mark) the will in the presence of the witnesses, and they 
witnessed it in presence of her and of each other ; she seemed 
to be in her right mind, and to have executed the will freely 
and voluntarily ; the will was executed about midnight op 
Saturday, and she died next day. Many witnesses (pro and 
con.) were examined as tothe condition, physical and mental, 
of testatrix at the time she made the will, and to show that 
before that time she had said she intended to dispose of her 
property differently, etc., but their testimony is not material, 
as the case turned purely on a question of law. 

The paper was then read in evidence. 

The Court charged the jury, among other things, that no 
part of said will was obnoxious to or violated the provisions 
of section 2388 of the Code of Georgia, it being admitted 
that the testatrix was a widow, and left no child or descendant 
of child. Therefore, although she died within less than 
ninety days of the execution of her will, those clauses which 
contained devises to charitable uses were not void. 

The jury found that said paper was said testator’s will. 

The case was argued in the Supreme Court alone upon the 
ground that said charge of the Court is erroneous. 


Fioyp & Ret, for plaintiff in error. 


L. SrEPHENS & Toomss, for defendant in error, cited New 
Code, sections 2436,2388; 17th Ga. R., 487-9; 9th do, 
540; 5th do., 6; 7th do., 387-500; 19th do., 335; 2st 
do. 307; 29th do., 571. 


WaRNER, C. J. 


The only question made before*this Court for its conside- 
ration and judgment, is the validity of the seventh clause 
of the will of the testatrix, under the existing laws of this 
State. That portion of the 7th clause of the will to which 
objection is made, relates to the bequest and devise of 
certain portions of her property and effects to “The Baptist 
Convention of the State of Georgia, to be by said Convention 
used and expended in promoting and forwarding such benev- 
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olent objects and purposes as, in their judgment, will do the most 
good.” By the 2432 section of the Revised Code, it is de- 
elared that “ A devise or bequest, to a charitable use, will be 
sustained and carried out in this State.” By the 3100th 
section of the Revised Code, is is declared that “ Provisions 
for religious instruction or worship among other enumerated 
objects, are proper matters of charity for the jurisdiction of 
equity.” Thus it will be perceived that a bequest or devise of 
the character of that mentioned in the will of the testatrix for 
charitable uses, is not forbidden by the laws of this State, but 
on the contrary, is expressly authorized. It being lawful, 
therefore, for the testatrix, under the general law of the State, 
to make this bequest and devise of her property for charitable 
uses, let us now examine what restrictions have been placed 
by the legislature upon testators’ general power to dispose of 
their property by will, to charitable uses. The restriction is 
to be found in the 2344th section of the Revised Code, which 
declares that “ No person leaving a wife, or child, or descend- 
ants of child, shall by will, devise more than one-third of his 
estate to any charitable, religious, educational or civil institu- 
tion, to the exclusion of such wife or child; and in all cases, 
the will containing such devise, shall be executed at least 
ninety days before the death of the testator, or such devise 
shall be void.” It is intended that, inasmuch as this will 
was not executed ninety days before the death of the testatrix— 
that the devise to charitable uses contained in it, is void—that 
the words “in all cases,” applies to every bequest and devise, 
made by any testator for charitable uses under the laws of 
this State—that the Court below erred in not so deciding 
in this case; and that is now the question to be decided here. 

We have already shown that it is not unlawful, nor against 
the declared policy of the State for testators to devise their 
property to charitable uses; but that, in a particular and 
special enumerated class of cases, expressly named, a restric- 
tion is imposed upon their right and power to dispose of their 


property to charitable uses. What is the special enumerated 


class of cases to which this restriction is applicable? To that 
class of cases only in which the testator leaves a wife or child, 
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or descendants of a child. In this particular class of cases, 
the testator is restricted. He cannot, when he leaves a wife 
or child, or the descendants of a child, devise more than one- 
third of his estate to charitable uses, and in all cases of that 
description, whether he attempts to devise as much as one- 
third of his estate to charitable uses, or a less portion of his 
estate for that purpose, the will containing such devise, must 
be executed at least ninety days before the death of the testa- 
tor, or such devise will be void, and the wife, or child, or de. 
scendants of such child, as the case may be, will inherit his 
estate. The obvious intention of the legislature was to pre- 
vent testators who had wives, or children, or descendants of 
children, having a just claim upon their bounty, from defeat- 
ing those just claims ; and therefore, in all cases of that char- 
acter, whenever the attempt is made by a testator to devise 
any portion of his estate to charitable uses, to the exclusion of 
his wife, or child, or descendants ofa child, from its enjoy- 
ment, then the will should be executed at least ninety days 
before his death. The object was to protect the testator’s 
wife, children, and descendants of children, from any improper 
influences that might exercised over him when in eztremis, 
thereby inducing him to devise any portion of his property 
to charitable uses, to their prejudice, and therefore, in all cases, 
when that was attempted to be done, the will must be execu- 
ted ninety days before his death. 

But suppose the testator had no wife, children, or descend- 
ants of children to be provided for, or to claim his bounty 
in their behalf, what reason is there why the will should be 
executed ninety days before his death? ‘There is no restric- 
tion imposed upon him by law as to the right to devise his 
property to charitable uses, when there is no wife, or child, 
or descendants thereof; but on the contrary, it is lawful for 
him todoso. Where there is no wife, child, or descendants 
of a child to be provided for, the testator may make his will, 
bequeathing, or devising his property to charitable uses as in 
other cases, without any restriction as to the time of its exe- 
cution. In all cases, however, when the testator has a wife, 


child, or the decendants of a child, and desires to bequeath or 
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devise one-third of his property, or less portion thereof to 
charitable uses, he must execute his will at least ninety days 
before his death, or such bequest or devise will be void. The 
law does not look with any great degree of favor upon a be- 
quest or devise of any part of a testator’s property to charita- 
ple uses, to the exclusion of his wife and children, or descend- 
ants from its enjoyment, and therefore guards and protects 
their rights against any improper influence that might be 
exercised over the mind of the testator during his last mo- 
ments, by requiring that wills of that character, in all cases 
should be executed at least ninety days before his death. 
The record in this case discloses the fact that the testatrix had 
no children, or descendants of children, who stood in need of 
the restraining clause of the Code for their protection ; conse- 
quently, the bequest and devise in her will, to the “ Baptist 
Convention of the State of Georgia” is legal and valid, although 
the same was not executed ninety days before her death. Let 
the judgment of the Court below be affirmed. 





Dor, ex dem. of Joun U. STEPHENS, plaintiff in error, vs. 
Rok, cas. ejector, and Hosea Marrox et al., tenants, de- 
fendants in error. 


1. The attorney of plaintiff in ejectment cannot be made to testify whether 
said plaintiff had not employed him to sue for his individual benefit, 
and had authorized his name as administrator used for his individual 
benefit. 

2. The Court was requested to charge the jury that if S. authorized the 
use of his name as administrator of the estate of T. S., they should 
find for whatever title was shown to be in said estate. He qualified it 
by saying S. had no right to allow the use of his name as administra- 
tor, and the title of the estate, except for the benefit of the estate, and 
if he was using his name as administrator, etc., for his individual ben- 
efit, he could net recover: Held, that he should have given the request 
without said qualification, even though the qualification may be law as 
an independent proposition. Whether it is law, is not determined. 


Ejectment. Motion for new trial. Decided by Judge 
Wituiam M. Reese. Oglethorpe Superior Court. April 


Term, 1867. 
20 
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The declaration contained one demise in the name of John 
U. Stephens individually, and one in his name as adminis- 
trator of Thomas Stephens, deceased. 

The plaintiff proved the locus, possession by the tenants 
and the value, for rent, of the premises in dispute, read a 
grant for the premises from the State to Thomas Stephens, 
proved his death, read the letters of administration on his 
estate granted to John U. Stephens, and closed. 

The defendant traced title to himself. He read in evidence 
a deed from John U. Stephens to Gunter, which contained a 
clause of defeasance, and concerning this much evidence was 
produced by both sides. But while it influenced the decision 
of the Judge below upon the motion for a new trial, this evi- 
dence was not passed upon by the Supreme Court, and is 
therefore not produced here. 

The defendants offered to show by plaintiff’s attorneys that 
John U. Stephens had employed them to sue for his individ- 
ual benefit, and that he had authorized them to use his name 
as administrator for that purpose. This was objected to by 
plaintiff’s attorneys, but the Court compelled them to testify, 
and accordingly they swore that such was the fact. 

The evidence being closed, the Court charged the jury, 
among other things, that if they believed that John U. 
Stephens authorized the use of his name as administrator of the 
estate of Thomas Stephens, they should find for whatever title 
was shown to be in said estate. But he qualified that by charg- 
ing that the representative of an estate has no right to 
authorize the use of his representative name as plaintiff’s 
lessor and the title of said estate, except for the benefit of the 
estate, and that if the jury believed from the evidence that 
the action was brought not for the benefit of said estate, but 
for the benefit of another, who had conveyed said premises 
by deed of warranty to one from whom defendants derive 
title, and that a recovery would inure to the benefit of such 
party, they were not bound to find for the plaintiff, but might 
find for the defendants. 

The jury found for the defendants. Plaintiff moved fora 
new trial on the grounds that the verdict was contrary to the 
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evidence, etc., and that the Court erred in compelling plain- 
tiff’s attorneys to testify as aforesaid, and in qualifying his 
charge as aforesaid. 

The Judge overruled the motion upon the grounds that 
even had he erred as charged, still, under the evidence, the 
yerdict was right. This refusal of a new trial is excepted 
to, and the grounds aforesaid are assigned as error. 


MartHews & REID, for plaintiff in error. 
A, KerMAN, for defendants in error. 


Harris, J. 


1. The defendants below introduced as witnesses in their 
behalf, the attorneys at law of the plaintiff, and propounded to 
them the question whether they were not employed by John U. 
Stephens to bring the pending ejectment suit for his individ- 
ual benefit. An answer to this question was resisted by the 
attorneys at law on the ground that communications between 
clients and attorneys in reference to suits to be begun or in 
progress, are within the protection of a rule of the common- 
law, and which no Court will allow attorneys to disclose at 
any time or to testify as to. The Court overruled the objec- 
tion made, and compelled an answer to the question. We 
think in this he erred. Doubtless cases may be found in State 
court reports which will sustain the decision below ; perhaps, 
under the greatly changed system of English law, cases 
arising under it may be found sanctioning it ; but we cannot 
but regard all such cases as violating one of the soundest and 
most valuable rules ever established to promote the fullest 
confidence between attorney and client. 

If the question propounded had stopped with the simple 
enquiry, whether they had been employed by John U. 
Stephens to bring this ejectment suit, it could not be affirmed 
that. a direct answer to it would involve a breach of profes- 
sional confidence; but when it seeks to elicit as a fact that 
they were employed to maintain the individual claim of John 
U. Stephens to the land, and not his right as administrator of 
Thomas Stephens, in whom a demise is laid in the declara- 
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tion, we are strongly impressed that such enquiry does 
involve the disclosure of a confidential communication—for 
the question seeks covertly a disclosure of a disclaimer of 
title for the estate he represents. 

As well migl#t the attorneys have been asked whether John 
U. Stephens hdd not said to them that the estate of Thomas 
Stephens had no claim or title to the land sued for, as the 
question put and allowed. No one, it is apprehended, will 
insist that the form of question just stated could legally have 
been put; substantially and in effect they are same, and the 
answers would furnish disclosures of communicaticns which 
are under rule held inviolable. 

2. In addition to the demise of John U. Stephens individ- 
ually, a further demise was laid by amendment to John U, 
Stephens, as administrator of Thomas Stephens. The testi- 
mony having closed, the plaintiff’s counsel requested the 
Court to charge the jury “That as such administrator, he 
was entitled to recover the land sued for to the extent of the 
title shown to be in the estate of Thomas Stephens.” This 
was not given without qualification. Had the plaintiff a 
right to such instruction to be given to the jury without quali- 
fication? We think he had. 

In ruling the charge of the Judge as erroneous, we would 
not be understood as denying his right to qualify propositions 
requested to be presented by him to the jury, when they are not 
strictly legal or pertinent, or when they require some addition 
or diminution to make them entirely correct, or are unauthor- 
ized by the facts in the case, but as the matters involved in the 
qualification made by the Judge were entirely separable from 
the request made and substantially disconnected with it, those 
matters of qualification should have been presented, if author- 
ized at all, not in connection with the instruction requested, 
but independently. 

The propositions embodied in that qualification are, more- 
over, questionable as universal rules, viz: that an adminis- 
trator had no right to authorize the use of his name as lessor 
of the plaintiff and the title of the estate, except for the ben- 
efit of the estate. If the fictitious action of ejectment, as 
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used at common-law, had been adhered to in Georgia, there 
never could have been such rule as the one referred to; there 
never could have been any delay of trial by death of a lessor, 
nor any difficulty in laying demises without the assent of 
those in whose names they were laid. At common-law there 
never were but two parties, John Doe and Richard Roe, and 
they had in the English action of ejectment a legal immor- 
tality for every purpose of the suit. We do not propose to 
adjudicate now how far or in what cases an administrator 
may permit the title of an estate to be used for another’s 
benefit, and when he may not. We desire to say only that 
these questions have not been definitely adjudicated in Geor- 
gia. They will arise very probably hereafter, when the whole 
subject ought to be thoroughly reviewed. Confining our 
decision to the two points in which we think there was error, 
we refrain from all remark upon other questions which we 


find in the record. 
Judgment reversed. 





Sarau A. HI11, plaintiff in error, vs. Wu. T. VANDUZER, 
et al., defendants in error. ’ 


The defense to a promissory note was that it should be “scaled” under 
the ordinance of November, 1865, and it was not shown what was the 
consideration of the note. The Court refused to allow proof of the 
value of Confederate currency, at the date of the note, etc., because 
the consideration was not shown, and charged the jury that the facts 
constituted no defense without proof of such consideration. A ver- 
dict for the full amount was rendered against the deféndant, and he 
moved for a new trial because of that refusal and that charge, and the 
Judge granted a new trial: Held, that he did right. 


Complaint. Scaling ordinance. New trial granted by 
Judge Wittiam M. Reese. Elbert Superior Court. Sep- 
tember Term, 1866. 


This was complaint on the following promissory note: 
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One day after date we, or either of us, promise to pay Sarah A, Hill, 
guardian of her infant children, or bearer, Three Thousand Dollars for 
value received. Witness our hands and seals, this 28th day of Novem: 


ber, 1863. MARIAH HALL, 
Mary A. Hatt, Security, 

Endorsed, Wa. T. VanpuzeEr. 

The effort was to scale it under the ordinance of 1865, 

After the note had been read in evidence, the defendants 
showed by the Deputy Sheriff, that on the 7th of April, 
1863, he collected for plaintiff $3,684.90 on a fi. fa., in her 
favor, and in the latter part of November, 1863, he paid 
over to Vanduzer, defendant, for said plaintiff over $3,000.00 
of said money upon plaintiff’s receipt for it. These payments 
were in Confederate money, which was then the only cur- 
rency. 

The defendants also read in evidence the fi. fa., which was 
against one Wall for $2751.21 principal, $797.12 interest, and 
$7.25 costs, founded upon a judgment in favor of plaintiff 
against Wall obtained in the January Term, 1863 of the 
Inferior Court of said County. By it, it appeared that 
Wall had paid the said witness $3,684.90 in full of said 
ji. fa., on the 7th of April, 1863, that he paid $3,513.19 to 
plaintiff on the 30th of November, 1863, and to Vanduzer 
as plaintiff’s attorney $171.71 on the 5th of December, 1863, 

By several witnesses it was shown that Confederate money 
was at those dates the only: currency, and that in giving notes 
for borrowed currency it was usual to promise so many “dol- 
lars.” All this evidence was admitted over plaintiff’s objec- 
tions to its competency. 

It was not shown what was the consideration for said note. 
The defendants offered to show the value of Confederate cur- 
rency at those dates, etc., but the Court refused to allow it 
shown. Upon these facts the plaintiff obtained a judgment 
for the full amount of the note, the Court having charged 


the jury that said facts constituted no defense without proof | 


of the consideration of the note. 

The defendants moved for a new trial, on the grounds that 
the verdict was contrary to the evidence, etc., that the Court 
erred in rejecting said testimony, and in charging as afore- 
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said, and because since the trial they had discovered that 
they could show by themselves that the consideration of the 
note was Confederate currency. This last ground was inser- 
ted at March Term, 1867, because, after the trial, by act of 
the legislature the parties were made competent witnesses for 
themselves. 

Vanduzer had filed no plea in the cause, nor participated 
in the defense, but had “answered” to the cause. Because 
he had not plead plaintiff’s attorneys objected to his being a 
party to said motion for new trial. 

The Court overruled this objection and granted a new 
trial to all three defendants, and this is assigned as error. 


A. KERMAN, for plaintiff in error. 


Hester, MatrHews & Rent, for defendants in error. 


Harris, J. 


On the trial below defendants having been sued on a note 
made by them, dated November, ‘1863, payable at one day, 
for $3,000.00, sought under and by virtue of the ordinance 
of the Convention of November, 1865, to show that the note 
was given for the loan of Confederate treasury notes—and 
to reduce the plaintiff’s demand to the gold value of said 
notes at the time of the loan. In the course of the trial ~ 
defendants offered testimony to prove the value of the Con- 
federate treasury notes at the time of the making of the note 
sued on, which the Court repelled. A verdict was then 
rendered for plaintiffs for the full amount of the note. The 
defendants thereupon moved for a new trial. The Judge 
becoming satisfied that he had erred in excluding proper tes- 
timony, granted a new trial. 

This prompt and manly correction of error is highly com- 
mendable. If the errors occurring in the rapid dispatch of 
business in the Superior Courts were corrected as in this 
case more frequently than they are, (and our system contem- 
plates such constant correction by them,) very much of the 
labor of the profession would be diminished thereby, expense 
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to parties litigant curtailed, and this tribunal relieved from 
reviewing and reversing many cases which should be cor. 
rected below. No higher praise can be accorded a Judge, 
than to say of him that his mind is always open to reason, 
that he is at all times uninfluenced by any pride of opinion, 
and that he is as prompt and as eager to discover an error in 
his own judgment as he would be to perceive it in that of 
another, and with frankness to acknowledge it. 
We affirm the grant pf a new trial in this case. 





Srp1 CuLBERSON, plaintiff in error, vs. JouN P. CuLBERsoy, 
Executor of JAMES CULBERSON, deceased, defendant in 


error, 


Where a feme sole, of full age and competent to contract, agreed with her 
intended husband in writing for the control of her property for her sole 
and separate use during the coverture; and further, that should she 
survive him, his estate should be chargeable with furnishing her a house 
and lot worth $3000.00 forand during her life or widowhood, and she re- 
leased all other claim upon his property, and all right to dower in any 
of the lands of which he might die seized and possessed, and afterwards 
married him, and he died, she is not dowable out of his lands. 

Dower. (Barred by ante-nuptial contract.) Decided 
by Judge WarnER. ‘Troup Superior Court. May Term, 


1867. 


James Culberson and Sibi Ashford, in contemplation of 
intermarriage, entered into the following contract : 


STATE OF GEorGIA, Troup County. 

WHEREAS, By permission of Almighty God, a marriage 
is intended shortly to be had and solemnized between James 
Culberson and Sibi Ashford, of the State and county afore- 
said. Now, this indenture made and entered into, between 
the parties aforesaid, on this, the 8th day of November, A. 
D., 1862, witnesseth, that the said James Culberson, for and 
in consideration of the said marriage, doth, by these presents, 
hereby relinquish all right of ownership or control over the 
property of said Sibi Ashford, which she has derived from 
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the estate of her late deceased husband, Thomas Ashford, or 
to which she is or may be entitled. from the estate of her 
mother, or from any other source whatever ; and it is further 
agreed and covenanted that, should the said Sibi Ashford 
survive the said James Culberson, that his executors or ad- 
ministrators shall appropriate the sum of three thousand dol- 
lars for the purchase of a house and lot in the city of La- 
Grange, for the use and occupancy of the said Sibi, during 
her life or widowhood, to be selected by her; or, if the said 
Sibi shall prefer it, she is to receive from his said representa- 
tiveannually during her life or widowhood, the interest on 
said sum of three thousand dollars, and that, in the event of her 
death or subsequent marriage, then the said house and lot 
shall revert to and become a portion of the estate of the said 
James Culberson, or the interest on said sum cease to be pay- 
able. The said James Culberson also agrees and contracts 
that, in the event of his death before the said Sibi, his execu- 
tors or administrators shall allow her one year’s support. 
And it is further understood and agreed between the parties 
that the said Sibi Ashford is to have the right to dispose of 
any of her property, either by will or otherwise. And the 
said Sibi Ashford, for the consideration aforesaid, agrees and 
covenants on her part, and doth hereby renounce and relin- 
quish all claim of any kind to the property of thesaid James 
Culberson and all rights of inheritance or dower in his estate, 
and all interest except that hereinbefore mentioned, it being the 
distinct understanding between the parties to this contract, 
that each of them is to use, enjoy and control their respective 
property free from the debts, liabilities, contracts, or control of 
the other. 

In witness whereof the said contracting parties have hereto 
set their hands and seals this, the day and year above written. 

Signed, sealed, and acknowledged and delivered in pres- 
ence of JAMES CULBERSON, [1. s.] 

SIBI R. ASHFORD, [1.8.] 

E. B. TEaGuE, 
J. W. RoBErRTson, 
Tuomas J. THornton, J. I. C. 
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They married. Culberson died; John P. Culberson aq. 
ministered on his estate, and was notified by the widow that 
she would apply for an order appointing commissioners to 
assign and lay off to her, dower in the lands of James Qy]. 
berson, deceased. The administrator insisted that, by said 
ante-nuptial contract, she was barred of dower. 

This was the only question submitted to the Court, He 
held she was so barred, and that holding is brought up for 
review and correction. 








B. H. Bieuam, for plaintiff in error. 
B. H. Hit, for defendant in error. 
Harris, J. 


The right of plaintiff in error to dower, must depend upon 
the construction of the articles entered into by her, in con- 
templation of marriage with James Culberson. By those 
articles, she stipulated for the retention of all her property 
to her sole and separate use and control during the marriage; 
and further, that, should she survive the said James, his 
estate should be chargeable with furnishing her a house and 
lot of the value of three thousand dollars, in the town of La- 
Grange, Georgia, for and during her life or widowhood, and 
she released all other claim upon the property of said James 
Culberson, and all right to dower in and to any of the lands of 
which he might die seized and possessed. The marriage took 
place, and Culberson afterwards died. The plaintiff in error 
then made an application to the Superior Court of Troup 
county to cause dower to be set apart for her use in the lands 
of the estate. 

It appears that applicant was of full age and competent to 
contract at the time she entered into said articles with James 
Culberson, and having engaged thereby not to claim dower, 
it is too plain to admit of any doubt whatever, that by her 
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own voluntary act, and when a feme sole, she released the 
right which would have acquired by marriage, seizin of the 
husband and his death, dower. Her rights, whatever they 
are, exist only in her contract with James Culberson, preced- 
ing their marriage. 

Judgment affirmed. 





. 


W. T. VANDUZER, administrator of IRA CHRISTIAN, de- 
ceased, plaintiffin error, vs. RopERT McMILuay, defend- 


ant in error. 


1st. Where a long and complicated account between mercantile partners, 
had been referred, by the presiding Judge, to an auditor to report 
thereon, and his report being filed, on the first day of the term of the 
Court at which the trial was had, and the defendant and his counsel 
having made an affidavit in writing, that they believed that said report 
was erroneous in its results, that they had objections to the same, and 
desired to except thereto, that they could not do justice to said cause 
without further time to examine the same, and that his counsel, on 
account of their engagements in the Court, have not had time to make 
the necessary examination of the report and to file exceptions thereto, 
that the application for continuance was not made for delay, but to 
enable them to make a proper preparation for the trial of said cause: 
Held, that under the peculiar state of the facts which existed in this case, 
the ends of justice required, that a continuance of the cause should 
have been granted by the Court. 

2, Where an auditor had been appointed by the Chancellor in vacation 
upon the ex parte application of the complainant, without the consent 
of the defendants, to investigate the accounts between the parties and 
report the result thereof to the next term of the Court: Held, on ex- 
ception being taken to the report of such auditor and to his appoint- 
ment, that the provisions of the Code upon this subject superceded the 
Act of 1858, and that, by a fair construction of the 3070, 3071st and 
4112th sections of the Code, a Court of Chancery in this State may 
refer complicated accounts to a master in chancery, at the discretion 
ofthe Court, with or without the consent of the parties; but neither 
such Court, nor the chancellor in vacation, can appoint an auditor to 
investigate complicated accounts between the parties and make report 
thereon without the consent of both parties thereto. The three sections 
of the Code being in pari materia, must be construed together. 

8. Held, also, that where one of two mercantile partners is an attorney 
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at law, and after the dissolution of the copartnership, a part of the 
debts due to the firm are placed in the hands of one partner and part 
thereof in the hands of the other partner for collection, the notes and 
accounts so being placed in the hands of the partner, who is an _attor. 
ney at law, does not authorize him, as such partner, to charge com. 
missions for such collection against the other partner, in the absence 
of any special agreement to that effect; the legal presumption is that 
he was to collect the debts as partner for the benefit of the concern, 
If, however, it had become necessary to institute suits for the collec. 
tion of the debts, and such suits were instituted by him, as an attorney 
at law, he might be allowed for his necessary professional services, the 
same commissions as would have been required to have been paid to 
some other attorney at law for the same services, in the absence of any 
evidence that his professional services as an attorney was to be ren- 
dered under the copartnership contract. Judgment reversed. 


Equity. Tried before Judge W1LL1AM M. Reese. Elbert 
Superior Court. September Term, 1867. 


A skeleton report of the one hundred and seven pages of this 
record will furnish all the data necessary for an understand- 
ing of the opinion of the Court. 

Ira Christian and Moses E. Mills were partners in mer- 
chandise under the style of Ira Christian & Co. On the 30th 
of March, 1850, Christian sold to McMillan, one-half of his 
undivided half interest in the stock and assets of the firm, 
Mills and McMillan and Christian continued the business 
under the old style, Mills controlling the business, papers, 
etc., until the Ist of January, 1851, and then they dissolved 
the firm ; each took and disposed of his share of the stock 
Mills kept the books and papers till February, 1852, and 
then gave to McMillan, in notes supposed to be good, 
$4776.84, and in accounts, bad and doubtful, $685.43, which 
MeMillan was to collect and apply to the payment of the 
firm debts. 

The firm owed various persons—say $9000.00 ; $1615.77 
in open accounts were still on the books. Ira Christian 
individually owed the firm $4001.09 ; Mills owed it $1239.93, 
and other sums unknown; and McMillan owed it $555.58. 

The creditors of the firm were importunate. McMillan 
paid them out of his own funds, debts amounting in princi- 
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pal and interest, on the 3d of January, 1855, to $10,754.58 ; 
whereas, up to that time $1669.44 was the sum total of his 
collections for said firm. On the Ist of January, 1852, McMil- 
lan and Ira Christian discharged many of said firm’s notes by 
giving theirs in lieu of them, and paid out money to discharge 
others of them. 

Said firm also owed McMillan & Christian, as members of 
another firm, $1200.00. McMillan was willing to give up 
his papers and come to a full settlement, but Mills and Chris- 
tian refused to do so. 

Therefore, he filed his bill for discovery account and set- 
tlement of both firms, to which was attached exhibits of the 
yarious papers, accounts current, etc., etc., referred to in the 
foregoing allegations in his bill. 

The bill was served on both defendants; the record does 
not show any answer to it by Mills, and there was no ap- 
pearance for him on the trial ; Christian died before answer- 
ing, and Wm. T. Vanduzer, his administrator, was made a 
party. 

He answered the bill so far as he knew the facts. The 
main facts, as to the formation and dissolution of the firm 
aforesaid, he admitted; but he gave a list of the choses in 
action, left with McMillan by Mills for ¢ollection, amount- 
ing to $7,393.75, and said if they had not been collected it 
was MecMillan’s fault. As to the other allegations, charging 
Christian, he insisted on proof. And he set up against Mc- 
Millan that he and Christian had on the 1st of January, 
1851, borrowed 1,500.00 of Joseph Rucker, (of which only 
$200.00 had been paid,) and had collected on a draft drawn 
by Christian $500.00, which two sums were placed in Mc- 
Millan’s hands to pay the firm debts; that McMillan was to 
pay the board, charges, ete., of the Clerk, and Christian had 
paid them; that Christian paid out large expenses in going 
to Charleston for the firm, and in paying certain debts (ex- 
hibited), and claimed that McMillan should be charged with 
one-half of these items in the settlement. 

By amendment of his bill in August, 1860, McMillan 
averred that $2,000.00 of the claims left with him for col- 











302 SUPREME COURT OF GEORGIA. 


Vanduzer, adm’r, vs. McMillan. 








lection were insolvent, and that he had incurred extra expen- 
ses in collecting and paying out the proceeds, and claimed 
that $1,000.00 as fees should be allowed him therefor. 

Vanduzer, in answer, replied that he was collecting as part- 
ner, and not as attorney, and had already charged two and a 
half per cent. commissions, and should have no more. 

At September Term, 1859, Jno. C. Burch, Esq., was ap- 
pointed an auditor of said claims, but never made any re- 
port. It was afterwards agreed that Judge Reese should 
hear and determine all the said matters, but this was not done, 
At September Term, 1866, Col. Samuel Barnett, of Wilkes 
county, was appointed a master in chancery, to determine 
them ; but defendant objected to him, because he lived out 
of the county, ete. Then John H. Jones, Esq., was appointed 
master in chancery for the case, and defendant objected, be- 
cause he was not the general master of the circuit, and he 
declined to act. Finally, in Chambers, complainant’s solici- 
tors prayed that an auditor be appointed to adjust the ac- 
counts, ete., and thereupon E. P. Edwards, of Elberton, was 
appointed auditor, without notice to complainant. 

Upon hearing of his appointment Vanduzer protested 
against his acting as auditor, because his appointment was 
without notice to him, upon complainant’s ex parte applica- 
tion, und at Chambers, and because he was appointed audi- 
tor, and not master in chancery. 


On Monday, the first day of the term, the auditor filed in 


office his report stating only that Mills owed McMillan ° 


$2,768.31, and Vanduzer, as administrator of Christian, 
owed McMillan $10,375.72. 

On the next day the case was called for trial, complainant 
was ready, but defendant, Vanduzer, wishing to continue the 
cease, the chancellor required him to make a showing in writ- 
ing: 

It was substantially this: By said order at Chambers, said 
auditor was appointed ; he sat on the 16th of July, 1867, 
did not return his report till yesterday ; defendant has objec- 
tions to said report, which he desires to prepare and file, and 
believes the report erroneous in its results ; defendant’s coun- 
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sel believe they can not do justice to said cause without oppor- 
tunity to examine the report and prepare objections to it; 
their engagements and the recent filing of the same have 
denied them such opportunity ; because it was pending be- 
fore the auditor, and their expectations being that time would 
be given to examine the report, they had not prepared for 
trial at this term; the case is extensive and complicated, 
requires careful and minute preparation, which they were 
prevented from making by waiting for said report; one of 
them, Mr. Akerman, about two weeks before, applied at the 
clerk’s office for the report, and learned it had not been put 
into his office ; that he, also, frequently applied to them for the 
interrogatories, and found most of them out, though an in- 
spection of them was necessary for such preparation, (com- 
plainant’s solicitors have had the papers in the case for seven 
weeks last past) ; they were too busy in Court then to prepare 
the case, and this showing was not made for delay only, ete. 
This was sworn to by Vanduzer and his solicitors, Akerman 
and Hester. 

The Court refused the continuance, but stated he would 
give them till Thursday to file their exceptions to the report ; 
they asked a longer time, reiterating the reasons aforesaid, 
but the Court would not give more time. 

They excepted to the report on the grounds that the audi- 
tor was appointed in vacation, without their consent or notice 
of the application or opportunity to object to the appointment 
or to the person appointed ; that the auditor was not sworn; 


| that he had acted against defendant’s protest ; that his report 


did not state the evidence submitted to him, nor on what 
evidence he acted; nor what demands pro and con were 
allowed, and what rejected ; nor from’ what dates he counted 
interest, nor what is principal and what is interest; nor how 
the accounts stand between each partner and the firm, nor in 


_ what proportion he held defendant liable to plaintiff on in- 


debtedness between the firm and each partner ; that the report 
makes defendant liable to complainant for more than one- 
fourth of the indebtedness of the firm to complainant, and of 
his intestate to the firm; Ira Christian’s estate does not owe 
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as much as is reported against him; and lastly, the auditor 
had before him a paper relating to the case, written by the 
complainant, which was objected to as incompetent evidence, 
and because it was no part of the pleadings or papers be. 
longing to the case. (What this paper was, does not appear 
by the record.) It was admitted that the auditor was not 
sworn. The Court held none of the grounds of exception 
good, except the failure to distinguish the principal and inter- 
est; in this respect the auditor amended his report, and then 
the exceptions were overruled, with the understanding that the 
defendants might introduce evidence as to how the accounts 
stood between each partner and the firm, and as to whether 
the report was based on charging defendant with more than 
one-fourth of the indebtedness of the firm. 

The complainant then read in evidence the report and amen- 
ded report of the auditor aforesaid (defendant objecting,) and 
closed. 

Defendant read in evidence the renewal note of McMillan 
and Christian to Jos. Rucker, for $1,646.00, dated 6th of 
June, 1854, and due one day thereafter, for borrowed money, 
and the original papers in a common law action brought to 
September Term, 1858, in said Court, Robt. McMillan ys, 
Wn. T. Vanduzer, administrator of Ira Christian, deceased, 
on said note, (for contribution,) and on other demands in 
which, at March Term, 1866, plaintiff had a judgment 
for $ ‘ 

VANDUZER then testified that complainant, on the 14th of 
December, 1856, while Christian was sick, (he died on the 
27th of that month,) spoke to him of his and Christian’s 
business, said the money was gotten from Rucker and applied 
by complainant to the debts of the Mills firm, and the com- 
plainant then considered half of the Rucker note a debt on 
Christian. Circumstances impressed this conversation on his 
mind, and he made a memorandum of it; that Christian 
boarded Wood, the clerk, who was his brother-in-law, from 

to , and board was worth $10.00 per month ; that 
complainant employed him as an attorney at law to collect 
some of the firm debts after dissolution, he collected several 
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hundred dollars, and was paid by complainant 24 per cent. 
for his fees. 

The defendants then examined Epwarps, the auditor, 
and proved by him what claims he had allowed pro and con, 
and that he had allowed McMillan $1,000.00, it being 10 
per cent., as commissions for collections. The only evidence 
before him in relation to commissions, was the statement of 
McMillan, who stated in his place, that ten per cent. was a 
reasonable fee for such collections, and he, (the auditor,) 
having knowledge of such matters as a lawyer, thought it a 
reasonable fee. They introduced a mass of papers to show 
indebtedness of McMillan, and payments by Christian and 
his administrator, and examined General Robert Toombs, 
who testified that he had practiced law for thirty-seven years, 
that 5 per cent. was usual attorneys commissions for plain 
collections, 10 per cent. for litigation, and, perhaps, more than 
5 per cent. on Justices’ Court claims. 

In rebuttal the complainant came with another mass of 
papers making in his favor,—showed, by Hester, that attor- 
neys’ fees varied from 24 per cent. to 10 per cent., according 
to circumstances, and by other witnesses, that Mills was sol- 
vent till the emancipation of the slaves, but left Elbert coun- 
ty, in 1865, for Alabama, being then insolvent. To this last 
item of evidence Vanduzer objected. 

The verdict against Vanduzer as such administrator was 
for $9,860.02 and costs. 

The defendant moved for a new trial, alleging that the 
Court erred. 1st, In refusing the continuance. 2d, In re- 
fusing time to prepare objections to the auditor’s report. 
3d, In overruling the objections to the report. 4th, Inad- 
mitting the report as evidence. 5th, In allowing evidence 
of Mills’ insolvency. 6th, In saying, in his charge to the 
jury, “At the last term of this Court, against the protest of 
Mr. McMillan, I ordered this case to be laid before a master 
in chancery. I say this on account of the remark of coun- 
sel for defendant that Mr. McMillan had not dared to face a 
jury,” there being no evidence in the case of such protest. 
7th, In charging as to the Rucker note, that “the record of 
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of the common law action introduced, shows conclusively that 
Christian received half of the money got from Rucker on this 
note,” and in declining to charge, as requested, that “if the 
money got on that note was applied by complainant to pay- 
ment of the debts of the firm for which he claimed credit on 
his suit, half the amount should be allowed to Christian in 
this settlement. 8th, In charging that if McMillan’s ser- 
vices “ were rendered outside of the business of the firm and 
as an attorney, he was entitled to compensation for them,” 
there being no pleadings or evidence to authorize such charge, 
9th, In charging that “the notes of Jackson and others 
signed by Christian and MeMillan jointly after the dissolu- 
tion, if shown to be firm notes, and paid subsequently by 
McMillan, ought to have been allowed by the auditor, un- 
less it is shown by proof that the notes were taken in pay- 
ment by the firm creditors,” and in declining to charge as 
requested, that “such notes, if founded on firm debts, were 
evidence of a joint payment of such debts by McMillan & 
Christian, entitling each of them to be allowed half of the 
amount of such notes in his settlement.” 10th, In charging 
that, “if Mills is insolvent, half the amount of his indebted- 
ness to complainant as a creditor of the firm, should be 
charged to Christian’s estate.” 11th, In charging that the 
principles of the settlement made by the auditor are correct, 
and thata settlement on any other principles would be wrong; 
and lastly, because the verdict was contrary to law, against 
the evidence, etc. 

The Court refused a new trial. He then passed an order 
allowing the auditor $500.00, of which complainant was to 
pay $300.00, and Vanduzer was to pay $200.00, as part of 
his expenses in administering the estate. To this order as 
to Christian’s estate Vanduzer excepted. His solicitors here 
assign for error this last order and the refusal of the new 
trial on the grounds taken. 


AKERMAN & Hester, for for plaintiffs in error. 


Toomps, for defendant in error, cited -new Code, sections 
3070, 8071, 301 as to auditor ; section 3749 as to Mills’ insol- 
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vency, and as to Rucker judgment, section 3749, 26th Ga., 
171, 17th Ga., 166 ; on 7th ground, section 1904, 3d John, 
Ch. R., 431; as to 10th ground, 28th Ga., 257, 30th Ga., 
857, as to the 11th ground. 


WaRN_ER, C. J. 


Reluctant as this Court always is to interfere with the 
discretion of the Circuit Courts, in granting, or refusing to 
grant, the continuance of causes, yet, upon the statement of 
facts contained in this record, we think the ends of justice 
required that a continuance of the cause, should have been 
allowed by the Court below upon the showing made therefor. 
The intrinsic difficulties springing out of the complicated 
state of facts embraced in the auditor’s report, covering as it 
did, mercantile transactions for years between the partners, un- 
necessarily required time for examination. The report of the 
auditor was made at the opening of the Court, in which 
the defendant’s counsel, as they state on oath, were necessarily 
engaged in the general business of the Court, which prevented 
them from devoting a sufficient portion of their time to a 
thorough examination, and review of the auditor’s report in 
connection with the partnership concerns, one of the part- 
ners, whom the defendant represented, being dead. Whilst 
it is the duty of the Court to prevent unnecessary delay in 
the trial of causes, yet, it should be careful not to prejudice 
the substantial rights of parties, by forcing them to trial 
when they cannot reasonably be expected to do full and com- 
plete justice to their case. 

There were several points made, and exceptions taken, to 
the auditor’s report in this case, which, in the view we have 
taken of the Auditor’s appointment by the Court below, it is 
necessary to decide, inasmuch, as we sustain the exception 
made to the auditor’s appointment. The appointment of 
the auditor being irregular, his report necessarily falls with 
it. In this case, it appears from the record, that E. P. 
Edwards, Esq., was appointed auditor by the Chancellor in 
vacation, on the 21st June, 1867, upon the ex parte applica- 
tion of the complainant’s solicitor, for the purpose of investi- 
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gating the accounts between the parties, and to make report 
thereon to the next term of the Superior Court. The 
appointment of the auditor is excepted to, upon the ground 
that it was made without the consent of the defendant, and 
that he protested against it so soon as he had notice of it, 
The defendant also excepts to the order of the Court allow- 
ing the auditor the sum of five hundred dollars for his ser- 
vices, and reqniring the defendant to pay two hundred dol- 
lars of it, as part of his expenses in administering the estate 
of his intestate. 

2. The decision of this question involves the construction 
of the several sections of the Code, in regard to the appoint. 
ment of Auditors by a Court of Chancery, in this State. In 
our judgment the provisions of the Code supercede the Act 
of 1858 upon this subject. 

By the 3042 section of the Revised Code, it is declared, 
that “in equity causes the Court may refer any part of the 
facts to a master, or auditor, and his report thereon shall be 
prima facie the truth, after allowance by the Court; either 
party having the liberty to except. But the final decision 
upon the facts shall be by a special jury.” The 3082 and 
the 3043 sections of the Revised Code declare, that “ in all 
cases involving account, either party, as a matter of right, 
may apply to the Judge either in term, or vocation, for the 
appointment of an auditor, who shall, after notice, sit and 
hear evidence submitted by either party, investigate their 
accounts, and report the result thereof to the Court. The 
report so made may be objected to by either party on the 
ground of illegal rejection, or admission of evidence, or any 
other ground impeaching its propriety, which objections shall 
be heard and decided by the Court. The report; when finally 
accepted, shall be admitted as evidence to the jury with such 
instructions as to the effect to be given to it, as the Court 
shall give under the circumstances of each case.” By the 
the 4143, 4144 and 4145 sections of the Revised Code, it is 
declared, “every Chancery Court in this State may appoint 
a master, to whom it may refer such matters of account as 
are complicated in their nature; or by consent of parties may 
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appoint an auditor to investigate, and report upon similar 
matters in dispute. Such master, or auditor, may subpena 
witnesses, administer oaths, and hear testimony on any dis- 
puted fact, always giving notice of his sittings to the parties, 
or their solicitors. The report of the master, or auditor, 
when returned to Court, shall be subject to exceptions for 
such time as the Court may allow; and the exceptions so 
filed shall be the only issues of fact submitted to a jury, so 
far as the matters referred are concerned. When submit- 
ted the jury shall return a verdict on each exception—seria- 
tim. The fees of the master, or auditor, shall be determined 
by the Court, unless agreed on by the parties.” The three 
first sections of the Code already cited, are to be found under 
the head of “Equity,” that is to say, under the general prin- 
ciples of equity, and under the general principles of equity 
relating to “Account and Set Off.” The last three sections of 
the Code before cited, are to be found under the head of 
“Equity Pleading, and Practice.” Taking all the sections 
of the Code upon this subject, and construing them all as 
one act in relation to the appointment of auditors, the inten- 
tion of the legislature is most clearly manifested, in our 
judgment, that an Auditor cannot be appointed in a cause 
pending on the chancery side of the Court, without the con- 
sent of the parties thereto. The last sections of the Code are 
intended to regulate the practice in that Court. By the 3045 
section of the Code, it is declared that “generally, equity 
jurisprudence embraces the same matters of jurisdiction, and 
modes of remedy in Georgia, as was allowed and practiced in 
England.” The 4143 section of the Revised Code confers 
the authority upon every Chancery Court in the State, to 
appoint a master, to whom complicated accounts are to be 
referred. The duties of a master in chancery in England, 
are well defined in the books regulating the practice of the 
Court in that country. The master is an officer of the Court, 
to whom complicated accounts may be referred for examina- 
tion, and report, at the discretion of the Court, with, or with- 
out the consent of the parties, or by consent of parties, the 
Court may appoint an auditor to investigate and report upon 
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similar matters in dispute. This consent of the parties to the 
appointment of an auditor by the Court is founded upon 
good reason, and justice. The Court might appoint an 
auditor very objectionable to one of the parties for some 
cause entirely unknown to the Court, and then require that 
party, as in this case, to pay such auditor for his services, 
out of his own pocket, his proportion of the expense, whereas, 
if he consented to his appointment he would have no just 
cause of complaint—such may have been the intention of 
the legislature in regulating the practice of the Court, in 
requiring the consent of the parties to the appointment of an 
auditor, (which was not required, in any of the previous 
sections of the Code,) in order to prevent that and similar 
results. If the parties do not consent to the appointment of 
an auditor, then the Court can refer the matters of account 
to the master, who is an officer of the Court, without his con- 
sent. In our judgment, the 4143 section of the Revised 
Code regulates the praetice of the Court upon this question, 
and as we think it the better rule, we adopt it as the rule of 
practice in such cases. The appointment of the auditor in 
this case having been made, without the consent of the defen- 
dant, he had no authority to act as such, so far as the rights 
of the defendant were concerned, in the matters referred to 
him under that appointment. 

There were several other grounds of error assigned to the 
rulings of the Court below, some of which were abandoned 
on the argument before this Court. There is one ground, 
however, taken in the record, which was urged before this 
Court, upon which, our judgment is invoked, and that is, 
the charge of the Court in relation to the commissions 
allowed the complainant, as an attorney at law, for collecting 
the assets of the copartnership. The Court charged the jury 
“that if the complainant’s services were rendered outside of 
the business of the firm, and as an attorney, he was entitled 
to compensation for them.” The defendant insists that there 
is no evidence in the record to authorize such charge. We 
find no direct evidence contained therein, that the complain- 
ant was an attorney at law, certainly none, that he received 
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the copartnership assets to collect in that capacity. The only 
evidence we find relating to his professional capacity is that 
of Mr. Edwards, the auditor, who states that “the only 
evidence before him in relation to commissions, was the state- 
ment of McMillan, who stated in his place that ten per cent. 
was a reasonable fee for such collections, and he having 
knowledge of such matters as a lawyer, thought it a reason- 
able fee.” 

3. But if we concede that the complainant was an attor- 
ney at law, still, as a partner of the mercantile firm, he would 
not be entitled to charge commissions for collecting the notes, 
and accounts, of that mercantile firm as a partner, as against 
his copartner, in the absence of any special agreement to that 
effect; the legal presumption is, that he was to collect the 
debts due to the firm, as partner, for the benefit of the con- 
cern. If, however, it had become necessary to institute suits 
for the collection of the debts, and such suits were instituted by 
him as an attorney at law, he might be allowed for his neces- 
sary professional services the same commissions as would 
have been required to have been paid to some other attorney 
at law, for the same services, in the absence of any evidence, 
that his professional services as an attorney were to be ren- 
dered for the benefit of the firm, under the ‘copartnership 
contract. The record in this case, however, discloses the 
fact that the complainant placed several hundred dollars of 
the debts due this copartnership firm in the hands of another 
attorney for collection, and that instead of paying ten per 
cent. for such collections, he only paid him two and a half 
per cent. therefor, so that in any event, the verdict allowing 
the complainant ten per cent. for collections, amounting to 
one thousand dollars, is wrong, and ought to be set aside. 
Let the judgment of the Court below be reversed. 











312 SUPREME COURT OF GEORGIA. 
Camp vs. Howell. 








Merritr Camp, plaintiff in error, vs. Evan Hower, 
defendant in error. 


1. Where a case has been submitted to the jury as favorably for the los. 
ing party as the law will warrant, and the jury find a verdict in accor- 
dance with the evidence, it is error in the Court to grant a new trial, 

2. Where the holder of a promissory note, without the assent of the 
surety, agreed with the principal to wait twelve months, in considera- 
tion of the promise of sixteen per cent. interest ; and for the nine per 
cent. usurious interest took a new note with security, a portion of 
which usurious note was subsequently paid, and the time was given 
accordingly ; Held, that the surety to the original note was discharged, 


Assumpsit. New trial. Granted by Judge Hurtcutns, 
Gwinnett Superior Court. July Adjourned Term, 1867. 


Evan Howell brought complaint against the Lawrence- 
ville Manufacturing Company, Jesse Lowe, James Garmany, 
and Merritt Camp, upon a promissory note in these words: 


“$3,701.98. LAWRENCEVILLE, May 9th, 1856. 
Thirty days after date the Lawrenceville Manufacturing 
Company will pay to Evan Howell, or bearer, Three Thou- 
sand Seven Hundred and One 98-100 Dollars value*received. 
J. S. Peterson, Ag’t. Law. Mf’g. Co. 
JESSE LOWE, Prest. 
Jas. GARMANY. 
MERRITT CAmp. 


July 28th, 1856, Received on this note $1,900 dollars.” 


Camp plead that he was only surety for the Lawrenceville 
Manufacturing Company, and that plaintiff had indulged the 
company, to Camp’s injury, for a consideration, and thereby 
discharged Camp. 

There had been a trial by which Lowe and Camp were 
discharged by the jury, and a new trial was granted by the 
Supreme Court. 

On this new trial, Camp only defending, plaintiff’s attor- 
neys read in evidence said note and closed. Defendant's 
attorneys réad the answers to two sets of interrogatories for 

said Peterson. He answered substantially in the first set, 
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which were executed on the 27th of July, 1858, as follows : 

He was agent of said company at the date of the note, 
and signed it as agent. Lowe was then president of the 
company, and signed as such, to bind the company. Wit- 
ness knew not what Lowe’s intention was. 

When Merrill Camp and Garmany signed the note, it was 
to have been signed by Lowe in his individual capacity, and 
the other directors, to-wit: John Mills, Hiram R. Williams, 
Joseph P. Brandon, James P. Simmons and Richard D. 
Winn (as he recollected them) were to sign it, also, as securi- 
ties. How the note was delivered witness did not recollect ; 
he was to have the note signed, and sent to S. G. Howell at 
Atlanta, but as it passed into plaintiff’s hands before all who 
were to have signed it had done so, witness did not think he 
could have sent it by letter toS. G. Howell as he was to have 
done; he did not feel at liberty to have sent it till he got 
more names to it; he did not recollect why it was not signed 
by the others, but up to the time of the delivery he had 
failed to see them, 

Afterwards, say in September, 1856, Evan Howell came 
to the office at the factory to collect the balance on the note. 
Dr. Garmany, the then president of the company, and wit- 
ness were present; they satisfied Howell they could not then 
pay said balance, and then Howell suggested that if they 
would pay him sixteen per cent. per annum interest, twelve 
months longer credit would be allowed, and as the note drew 
seven per cent. they could make another for the nine per 
cent. Accordingly a new note for about $160.00 was drawn 
and signed by witness, as such agent, and Garmany as 
security. Whether this note was due at one day or twelve 
months after date witness did not recollect. He, Garmany 
and Howell were the only parties to this last contract. : 

The consideration of the original note was a lot of cotton 
bought by witness as agent for the company, by authority 
of the president and board of directors, from plaintiff. 
Camp was only a security, and Lowe signed it officially. 
Neither Camp nor Lowe knew anything about the contract 
for an extension of time, till some time after it was made. 
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The practice of the company was for witness as agent, and 
the president to sign notes officially, and the directors signed 
immediately under their names as securities, their nameg 
being put in brackets, and the word security written acrogg 
the note. It was not done in this case, because plaintiff got 
the note before all had signed it. 

Upon cross-examination he said, plaintiff was absent 
when the note was drawn and signed, as witness recollects, 
The weights of the cotton were summed up at 8. G. Howell’s 
in Atlanta, and witness was to have sent the note to him, 
but whether the note was so sent or the plaintiff came to the 
factory and got it, witness did not remember. 

Whether plaintiff knew in what character the parties 
signed the note witness did not know, but witness did know 
that he promised him a note made in the usual way, with the 
board of directors as securities. The note was given for 
some eighty bales of cotton; all the signers of it, except 
witness, were stockholders of the company. 

By a rule of the board of directors witness could not 
sign a note larger than for $500.00, without their authority ; 
witness did not know that it was necessary for the president 
to sign the note to make it binding ; when the president did 
sign, it was done to relieve the creditors of doubt as to the 
agent’s authority. Lowe signed officially, as usual, and 
hence witness said he signed it officially. 

Camp always complained that the note went out with so 
few names on it, and was dissatisfied when he heard of said 
extension, and the terms on which it was secured. About 
$100.00 was paid, by waste bagging and rope, by Garmany, 
last summer, on this small note, but whether the balance 
was paid witness did not know. Witness was authorized to 
buy the cotton, and promise the members of the board, or a 
majority of them, assecurity. The payment credited on the 
note was accepted by plaintiff, and he expressed no dissatis- 
faction with the note because it had no more signatures. 

The second set of interrogatories for Peterson were an- 
swered on the 9th of September, 1861. 

So much of those answers as qualify or vary the former 
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answers was as follows: The company had little credit, and 
could not buy without giving security, and the members of 
the board usually became the security. He told plaintiff 
and 8. G. Howell both, that he was buying as such agent, 
and proposed to them to give the defendants and others as 
security. As he then recollected he sent the note by letter 
to 8. G. Howell, but does not recollect that he told him in 
what capacity the defendants signed. 

R. D. Winn was then introduced, and testified that he 
was originally a stockholder in said company, and once one 
of its directors. The company is insolvent, was sold out 
by the sheriff, six or eight years ago, for debts; notes given 
by the company were usually signed by its officers, and 
undersigned by other members of the company, always as 
he remembers, as security. 

In rebuttal, S. G. How. testified that Peterson, as such 
agent, bonght of plaintiff about eighty bales of cotton—the 
cotton was be delivered when Peterson should send a note 
satisfactory to witness, who, in selling and delivering the 
cotton, acted as the agent of his father, the plaintiff. The 
cotton was to be sent to Lawrenceville; by mistake of the 
Agent of the Georgia Railroad, the cotton was sent before the 
note was received. The note was to besigned by the company 
and certain others, among them (the witness thinks) Mr. Sim- 
mons. The note was sent to him without the names mentioned, 
but it being satisfactory to him, hesent it to his father. Wit- 
ness knew nothing of the character in which the makers 
signed the note, except from its face,—might have inferred 
they were securities, but heard nothing said on the subject. 
He knew not whether his father knew in what character de- 
fendants signed the note. The conversation testified to by 
Peterson was at S. G. Howell’s house in Atlanta, after the 
trade for the cotton had been made. 

The charge of the Court is not shewn by the record. The 
jury found for Camp. 

A motion for a new trial was made on the following 
grounds : 

Ist. Because the Court erred in his charge to the jury, in 
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saying he had, on a former trial of this case, charged what 
he then thought was the law, but the Supreme Court had de. 
cided differently, and the decision of that Court was the law 
of the case, and then read the decision of the Supreme Court 
containing his former charge and their decision, and charged 
accordingly. Plaintiff’s attorneys say that this expression 
of his former opinion was calculated to make a wrong im- 
pression on the minds of the jury. 

2d. Because the Court erred in refusing to charge the jury 
as requested in writing ; that an usurious contract is void; 
and that an indulgence granted upon such a contract was in 
law merely voluntary in its character, as the contract for the 
same was not binding upon either of the parties, and might 
at any time, be disregarded by them. 

3d., Because the verdict of the jury was contrary to law, 
to the charge of the Court and the evidence, in that the 
Court charged in substance, that in order for the defendant 
to avail himself of the defense set up, he must show that he 
was security only, and not a principal on the note, and that 
plaintiff knew he was a security only, at the time he gave the 
indulgence, of which knowledge there was no sufficient evi- 
dence produced. 

4th. Because the verdict was decidedly and strongly against 
weight of the evidence and contrary to law. 

5th. Because Wm. J. Woodward and Martin Armstrong, 
two of the jury who found this verdict, were of the jury who 
tried the case before, to-wit: in 1860, and found a verdict for 
defendant, which fact was unknown to plaintiff or his attor- 
neys. 

This last ground was supported by several affidavits : 

GeEoRGE HittyeEr, Esq., affirmed that he was not at the 
former trial,—was plaintiff’s attorney at this trial, but had 
little or no knowledge of the case before that term of the 
Court, and did not kaow Woodward and Armstrong were on 
the former jury; he did however, after the evidence was 
closed and before argument was had, hear that Woodward 
was on the former jury. 

Ty Ler M. PEEPLEs, Esq., affirmed that, though present 
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at the former trial, and probably then knowing who were 
onthe jury, yet, by lapse of time, absence from the county, 
and for wait of examining the minutes of the Court, he had 
entirely forgotten who were on the former jury ; that he struck 
this jury without. remembering that any of the list were on 
the former jury. After the evidence was closed on both sides, 
he was told Woodward was on the former jury, but 
he did not positively know it till after the verdict was ren- 
dered and he examined the minutes and found that Wood- 
ward and Armstrong were both on the former jury. 

W. W. Crark, Esq., affirmed that he was attorney for 
plaintiff in both trials, and knew not that any of the old jury 
were on thisone; that plaintiff was an old man and the case 
was tried in his absence; that W. Hope Hull, Esq., one of 
plaintiff’s attorneys, was not at the trial; affiant lived in 
Covington, Hillyer in Atlanta, Hull in Athens and Peeples 
in Lawrenceville; Gwinnett county, Georgia. 

The Clerk affirmed that Woodward and Armstrong were 
of the special jury of November, adjourned Term, 1859, and 
of the special jury of March Term, 1866, who tried this case. 

Per contra—WooDdwaRD and ARMSTRONG affirmed that 
though on the former jury, they had, in this trial, been gov- 
erned by the law as charged, and the evidence as they under- 
stood it. 

The Court granted a new trial on said 3d and 4th grounds, 
The granting of this new trial is assigned for error. 


PeePLes, Hutt, HILLYER and W. W. Crark, for 
plaintiff in error. 


J.N. Guenn, Simmons & ;WINN, (by the ;Reporter) for 
defendant in error. 


WALKER, J. 


When this case was before this Court in 1860, 31 Ga. R., 
663, a new trial was granted on the sole ground that the 
charge of the Court below assumed the fact that plaintiff 
knew Camp was surety for the company. The case was 
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sent back in order that the jury might pass upon the issue 
whether at the time Howell agreed to give time to the com. 
pany, he knew that Camp was only security. This issue hag 
been passed upon by the jury, and the verdict is in favor of 
Camp. The Court set aside the verdict as being against the 
evidence, and his judgment granting a new trial is brought 
up for review. 

1. We think the verdict-is supported by the evidence, and 
therefore the Court should not have granted a new trial. No 
complaint is made of the charge of the Court ; the case was 
submitted to the jury as favorably for the plaintiff, as the 
law would authorize, and the verdict being sustained by the 
evidence should stand. 

2. When this case was brought to this Court -before it 
seemed to have been taken for granted, on all hands, thatthe 
contract to give time to the principal was a discharge of 
the surety, if, at the time of making the contract to give 
time, the plaintiff knew that Camp was surety. This 
time, however, that proposition is disputed, and it is in- 
sisted that the giving of the note for usurious interest, 
and past payment thereof, in consideration of twelve months 
delay to sue, did not discharge. The contract of surety- 
ship is one of strict law, Revised Code, section 2122, and 
any change of the nature or terms of the contract, with- 
out the consent of the surety, discharges him ; a mere failure 
by the creditor to sue as soon as the law allows, or negligence 
to prosecute with vigor his legal remedies, wnless for a con- 
sideration, will not release the surety, Rev. Code, secs, 2125, 
2126. <A failure to sue “for a consideration” releases the 
surety. Was not a note with security for one hundred and 
sixty dollars a consideration? Was not the payment of one 
hundred dollars on this usurious note a consideration? The 
plaintiff contracted to give time in consideration of the prom- 
ise of legal interest on his debt, and the usurious interest 
promised to be paid him; and this, without the consent of the 
surety, discharged the surety. The case of Stallings vs. 
Johnson, 27 Ga. R., 564, fully sustains the Court below in 
holding that the contract to give time was sufficient to dis- 
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charge the surety ; provided, the plaintiff, at the time of mak- 

ing it, knew that Camp was surety. The jury having found 

that he did know it, and their finding being sustained by the 

evidence, the Court did wrong to grant a new trial. 
Judgment reversed. 





Joun H. Watton, et al., plaintiff, vx. MARIoN BETHUNE, 
et. al., defendants in error. 


M. hands B. as his attorney and agent a note on G. for collection, with 
instructions to pay the proceeds, when collected, first to certain named 
creditors, and then the surplus, if any, tohis other creditors generally. 
These named creditors surrendered to B. their claims against M., and 
B, gave them his written obligation to pay them out of the proceeds 
of said note. These amounts and B's fees and charges absorbed the 
amount of the note. Before this note was paid, but after this arrange- 
ment was made, the other creditors sued out attachments against M., 
and garnisheed G. and B. B. prayed injunction against these garnish- 
ments. Held, that by this arrangement, the note of G. passed as the 
property of the named creditors, with a remainder, if any, to the other 
creditors, and the injunction should be made perpetual. 


Exception to auditor’s report. Decided by Jas. S. WALK- 
ER, Esq., Judge pro hac vice.. ‘Talbot Superior Court. Sep- 
tember Term, 1867. , 


Lemuel Miller, of said county, pretended to be going to 
Florida to return, and left with Bethune, as his attorney at 
law, two notes on Powell and three notes on W. R. Gorman, 
with directions to Bethune to pay out the money when col- 
lected to certain creditors of Miller in a certain designated 
order, and then with the balance to pay off any proper 
claims against him, Miller. 

These creditors applied to Bethune, and gave up to him 
their claims against Miller, in consideration of his written 
obligations to pay them out of the proceeds of said notes 
according to said designated order. These obligations Be- 
thune gave because the creditors were threatening to sue out 
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attachments against Miller, when Bethune verily believed 
Miller would return, and that such process was unnecessary, 
Miller in fact went to Texas. ‘These obligations, together 
with Bethune’s fees for collecting the money on Gorman’s 
notes, and suing Powell’s notes to judgment, and reasonable 
fee for this present litigation, etc., cover the whole amount of 
said notes left with him. 

Notwithstanding these facts, said creditors having learned 
that Miller would not return sued out attachments against 
him, and garnisheed Gorman and Bethune, and also levied on 
one hundred and seventy-six acres of land, occupied by 
Powell, and held by him under a bond for titles from Miller, 
(It was for this land that Powell gave his said notes to 
Miller.) At the time of the service of these attachments 
Gorman had not paid all of his notes, and Powell’s were in 
judgment unpaid, and because Miller was not at hand to file 
a deed in terms of the law, the judgment could not be then 
enforced. 

Bethune feared that Gorman might be compelled, by said 
garnishments, to pay said balance into Court, and that he 
might be compelled to pay into Court what he had collected, 
and had on hand, and what he had out of said collections 
paid out to creditors pursuant to his said instructions. 

Having acted in good faith in the matter he prayed injune- 
tion against all the attaching creditors till his status could be 
fixed by a decree of the Court, that said arrangement should 
be carried out as Miller directed, and for general relief suited 
to his case. He further prayed that a decree be passed 
allowing said land levied on and sold under said judgment 
without filing a deed. Judge Worrill being one of the 
attaching creditors, Judge Warner, then Judge of the 
Coweta Circuit, sanctioned the bill. By consent the mat- 
ters were referred to Joseph Pou, Esq., ag auditor, to fix the 
amounts and priorities of the several claimants, etc. He 
allowed Bethune fees, held that the instructions by Miller to 
Bethune, and Bethune’s obligations, pursuant thereto, given 
to Miller’s creditors, gave to said creditors no preference in 
said choses in action or their proceeds, and that all of 
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them were liable to the attaching creditors, according to the 
priorities obtained by said attachments. One of the sum- 
mons of garnishment was returnable to the Inferior Court of 
the county, but was served less than twenty days before the 
Court, and for this the auditor held that it was void. As to 
the others he fixed their amounts and priority. 

The Judge being interested, and exceptions having been 
filed to this report, by consent James 8S. Walker was made 
Judge, with power to decide both upon the law and facts. 

He decided that the garnishment returnable to the Inferior 
Court was not void, but had priority as to the surplus in 
Bethune’s hands after discharging his said obligations; that 
said obligations and Miller’s instructions gave priority to the 
several holders of said obligations according to their terms 
as between each other, and as against the attaching creditors. 
He ordered the Powell land sold according to the prayer ; 
that Bethune should, after taking out his fees allowed by the 
auditor, turn over the balance of said choses in action, and 
their proceeds, to George A. Forbes, Esq., who was the attor- 
ney for the attaching creditors, that Forbes should collect 
and pay the proceeds to the attaching creditors according to 
their statutory priorities, and that the garnishments on Gor- 
man and Bethune, and the attachments against the land be 
perpetually enjoined. 

Those creditors who by this decree were prejudiced ex- 
cepted thereto, and assign it as erroneous. 


B. Hii, ForBes, WALLACE, for plaintiffs in error. 


Wis & Wiis, Matruews, BETHUNE, for defendants 
in error, 


Harris, J. 


This case comes up from the decision of James 8. Walker, 
Esq., ‘who by the authority of our statute, was appointed 
Judge, pro hac vice. 

Attachments returnable to the Superior Court of Talbot 
county, had issued at the instance of plaintiffs in error 
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against the property of Miller. Marion Bethune, attorney 
at law, but at the same time the agent of Miller, in the set 
tlement of his debts, was garnisheed by plaintiffs in error, 
to pay over to their claims the note of Gorman, or it pro- 
ceeds, which had been placed in his, (Bethune’s,) hands, as 
agent for Miller, when he left on an alleged visit to Florida, 
Apprehending vexation and expense from the course pur. 
sued by some of the creditors of Miller, and to protect him- 
self against individual liability, he filed his bill for direction 
and prayed an injunction against the garnisheeing creditors, 
alleging in his bill that Miller placed the note of Gorman 
in his hands as an agent, with instructions to pay the pro- 
ceeds, when collected, (the note having some time to run 
before its maturity,) to certain named creditors; and if there 
was any remainder after this was done, then to any other just 
debt against said Miller. 

Under this specific authority, he alleges that, upon the sur- 
render up by such designated creditors of the notes and evi- 
dences of debt held by them against his principal, to the 
extent of their separate demands, he gave his written promise 
to each of said creditors, to pay their respective demands, 
when he should have collected the note of Gorman ; that in 
this mode he took up the notes of Miller, nearly to the extent 
of the amount of Gorman’s, and that his individual claims 
against Miller, as his attorney at law, and as his agent in the 
collection of Gorman’s note and settling with Miller’s cred- 
itors, for fees and reasonable commissions, were more than 
sufficient to cover the balance unappropriated of Gor- 
man’s note; that after making this arrangement, he, the 
said Bethune, held the note of Gorman no longer as Miller’s 
property, but as the trustee for the creditors who had sur- 
rendered up to him their evidence of debt against Miller, 
and to pay himself, as one of Miller’s creditors, and prayed 
upon this statement of facts substantially, a perpetual injunc- 
tion of the garnishments issued against him at the instance 
of the attaching creditors. 

The plaintiffs in error have earnestly insisted before us that 
Bethune had no authority to makeany such an arrangement as 
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hedid; none to pay the designated creditors, until Gorman’s 
note had been collected, and that he should have waited until 
then. It may beconceded, thatin words no power was given to 
Bethune to take up the notes of Miller as he did, and at the 
time they were taken up; yet no good reason was assigned, 
or occurs to us, why he should be held liable for effectually 
executing the power given him, since that power was not 
exceeded, and by the arrangement made with the favored credi- 
tors, they received the preference intended them by their 
debtor. 

It was a complete and substantial compliance with his 
instructions to collect the note of Gorman and pay to the 
named creditors, as much so as if Bethune had waited until 
the note matured and received the proceeds of it from Gor- 
man, and then applied them to the payment of the same cred- 
itors. Can it be questioned in a Court of Equity but that 
such designated creditors, who surrendered up to Bethune, as 
agent of Miller, their claims as paid under the engagement 
made with them, thereby acquired in the unpaid note of 
Gorman, an interest, and ownership in it to the extent of their 
claims, and that together with Bethune as creditor, their 
aggregate demands absorbing the entire amount of Gorman’s 
note, the note of Gorman became by. such arrangement, and 
from its date, the absolute property of these creditors, and 
that it ceased altogether to be any longer the property of 
Miller ? 

The attachments and garnishments having issued subse- 
quently to such arrangements, Bethune was not the holder of 
Gorman’s note as Miller’s property, and consequently was not 
amenable to garnishment therefor. The record evinces that 
Bethune, the agent of Miller, in good faith performed the 
duty imposed on him by his principal, and in our view of the 
case, not having transcended in spirit his authority, it is 
the office and duty of the Court of Equity to protect him 
against being compelled to respond to the garnishments, for 
the note of Gorman, as the property of Miller. The injunc- 
tion in the case should be made perpetual. 

We affirm the judgment below. 
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JouHN T. Crim, plaintiff in error, vs. STEPHEN A. SELLARS, 
defendant in error. 


1. Plaintiff read in evidence, his note, which was ‘‘to be paid in currency 
that is at par.’’ Defendant moved a non-suit because there was no 
proof of the value of such currency. The Judge refused the non-guit, 
The refusal was right. Ifthe defendant wished to reduce the finding, 
he should have done so by testimony. 

2. The failure to move for a new trial below, precludes this Court from 
correcting the errors in a verdict. 


Complaint. Scaling Ordinance. Tried before Judge 
Worritui. Schley Superior Court. April Term, 1867, 


Sellars sued Crim upon the following paper : 

“ $2.931.00.—One day after date I promise to pay S. A, 
Sellars or bearer, Twenty-nine Hundred and Thirty-one dol- 
lars, for value received, to be paid in currency that is at par, 
April 10th, 1863. J. T. CRIM.” 

The defendant sought to have the note scaled, under the 
Ordinance. 

Plaintiff closed after reading the note in evidence. There- 
upon defendant moved for a non-suit because there was no 
proof of the value of the currency in which said paper was 
payable. The Court overruled the motion and held that 
plaintiff was entitled to recover in currency what was equal 
to gold. The defendant then testified that the consideration 
of the note was cotton bought at thirty-five cents per pound; 
that it was to be paid in Confederate currency, and that at 
that time cotton was worth that price in Confederate currency, 
and that he sold the cotton for that afew days after the pur- 
chase; that the cotton was bought on short credit. Sellars 
pressed him for payment—he had not the money, and said to 
Sellars that he must wait till he sold the cotton, or take it 
back. Cotton had declined, and Sellars would not take it 
back. Then the note was made, and afterwards Sellars 
claimed gold on the note, but defendant insisted that it was 
payable in Confederate currency. It was shown that cotton 
and gold were relatively of the same value in Confederate 
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currency, and that at the date of the note one gold dollar 
was worth five Confederate dollars. 

The plaintiff, in rebuttal, testified that the note was given 
for cotton at thirty-five cents per pound, but naught was said 
at the time of giving the paper as to what kind of currency 
would discharge it; that at the time he would have taken 
Confederate currency for it, because then he could have used 
such currency profitably, and the transaction was a cash one, 
but he would not have taken such currency when the note 
was given, and so told him. Crim had failed twice to pay 
as he had promised, and when the note was taken, objected 
to paying gold, saying he could not get it. Sellars then agreed 
‘to take it in currency at par; that is, equal to specie. 

Crim offered, in 1865, to pay the amount in Confederate 
money, which was then almost worthless. 

Plaintiff also examined Bivins, who testified that plaintiff 
and defendant came into his presence, and Crim was contend- 
ing that the cotton was to be paid for in Confederate money, 
and Sellars denying that, and they went off, and said paper 
was taken. 

The Court charged the jury, among other things, as fol- 
lows: Crim’s defense is, that on the 10th of April, 1863, he 
purchased from plaintiff, 8,374 pounds of cotton at thirty-five 
cents per pound, to be paid in Confederate currency, and that 
the note was given to secure the payment of the money ; that 
the cotton was worth ten cents per pound in gold ; that plain- 
tiff was entitled to thirty-eight and a half per cent. upon the 
value of the cotton in gold (that being the difference between 
gold and greenbacks) which would make $1,160.00; and that 
that was the amount which plaintiff should recover, and no 
more. 

But should the jury conclude that that was not the con- 
tract, then they should decide the case under the ordinance 
of 1865. That ordinance provides that when a contract like 
this is sued on, it shall be admissible for the parties to show 
the currency in which it was to be paid, and the value of 
such currency ; that the contract shall receive an equitable 
construction, and that the jury shall render a verdict upon 
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principles of equity. If the proof shows that the defendant 
made a bad bargain in the purchase of the cotton, and agreed 
to pay for it a great deal more than it is worth in equity, he 
is not entitled to relief unless he was deceived and imposed 
upon by plaintiff. 

Under this charge the jury found in favor of the plaintiff 
for the face of the paper with interest and costs of suit. 

There was no motion made for a new trial. The refusal 
of the nonsuit upon the ground decided by the Court and 
the charge (generally) are assigned as erroneous. 


BLanrorD & MIL.eER, for plaintiff in error. 


S. Haut, C. B. Hupson, for defendant in error. 


Harris, J. 


1. This case is shortly this: Plaintiff below in support of his 
declaration, put in evidence a note of Crim, dated the 10th 
of April, 1863, at one day for $2,931, to be paid in currency 
that is at par, and closed. . 

A nonsuit was then moved by Crim’s attorney on the 
ground that the plaintiff had failed to prove the value of the 
currency in which the note was to be paid. The Judge over- 
ruled the motion, saying that the plaintiff was entitled to re- 
cover in currency that was equal to gold. The reason given 
for his decision is assigned as error. We are unable to per- 
ceive what other proof was necessary to be made by plaintiff 
than that made, to cast the onus on defendant. The nonsuit 
was then properly refused. Nor is there error—if error 
can properly be assigned upon a reason given for a right de- 
cision—in the interpretation put upon the words in the note. 
Prima facie, they mean what he said they meant or they are 
meaningless. If there was any ambiguity in these words the 
Code provided amply for their explanation by the allowance 
of parol testimony to that end. By the ordinance, too, of 
November, 1865, the defendant was let into all the de- 
fences which the circumstances attending the contract for the 
cotton and the giving of the note, furnished. A trial was 
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had, it seems, in this case—testimony for plaintiff and de- 
fendant submitted to the jury—charges were given to the 
jury by the Judge on which no error is assigned, and a ver- 
dict was rendered for plaintiff for the amount called for by 
the note. No motion was made by Crim’s counsel for a new 
trial. 

2. Injustice is alleged to have been done by the verdict. 
This, upon the record before us, we might concede—but why 
come here to ask for a new trial on the ground that the ver- 
dict is contrary to evidence, when the law has commanded that 
the application should have been made to the Superior Court. 

The failure to move the Superior Court for a new trial, 
precludes us from exercising the power of correcting the 
errors of juries in their findings. 

See Mary Ann Wright vs. Ga. R. R. Co., 34 Vol. Ga. 
R. 33. Ellington vs. Coleman, 34, Vol. Ga. R. 427: 

Perceiving no error of law in any of the rulings of the 
presiding Judge which could have led to such a verdict, we 
are constrained, as the case has been presented, to affirm the 
judgment. 





J. L. BAKER, ef al., plaintiffs in error, vs. JNo. W. WRIGHT, 
et uxor, defendants in error. 


1, After a brief of the evidence had been filed, under the supervision of 
the Judge and some months had elapsed, a motion to amend the brief 
as to one witness’ evidence, (founded upon an averment that it was 
incorrectly stated in the brief, which averment was supported by an 
affidavit of said witness, ) was properly overruled. 

2. Where the Court below grants a new trial, upon the ground that the 
verdict was contrary to the evidence, and this Court regard the verdict 
as being against the evidence, and believe that the ends of justice 
required that it should be set aside, the judgment below will be 
affirmed. 


Caveat to proof of codicil. New trial granted. By Judge 
Worritt. From Marion county. Chambers, April, 1867. 











328 SUPREME COURT OF GEORGIA. 


Baker, et al., vs. Wright, et uaxor. 














In 1859, Nancy Baker made a will, ordering her exegy. 
tors, James L. Baker and said John W. Wright, to sell all 
her property, and after paying her debts, etc., to divide the 
proceeds equally between her children, giving her grand 
children the share of their parent, her heir, and making that 
of her daughters, Mrs. May and Mrs. Wright, free from the 
debts of their respective husbands. 

In May, 1863, she made a codicil, so far changing said 
will as to vest her residence in said Wright, in trust for the 
sole and separate use of his wife and her children, etc. This 
codicil was destroyed. Testator died, said will was proven in 
solemn form, and subsequently Wright for himself and wife 
moved to establish the codicil and prove it in solemn form, 
Testator’s children, Alfred, Henry, James L., William C,, 
and Elizabeth Baker, Pleasant L. J. May, in right of his 
wife, and William Anderson, in right of his wife and child- 
ren, (all heirs at law,) opposed the probate upon various 
grounds resolvable into these, that the codicil was opposed 
to her known wishes, and ifever made, was procured by undue 
influence by said Alfred, was made when she had no testa- 
mentary capacity, and had afterwards been destroyed by her 
consent, etc. 

The case was on the appeal and the evidence on the trial 
was substantially as follows: The three witnesses to the will 
also witnessed the codicil—one of them wrote the codicil 
according to testator’s dictation, all were at her house at her 
invitation to have the same executed, she executed it in their 
presence, etc., and they all knew her, and believed her as 
competent, mentally, as she ever was. 

The reason assigned by her for making the codicil, they 
testified, was that she had long wished to do so, to compen- 
sate Mrs. Wright for waiting on her, etc.; Alfred was not 
present ; she could not read, but the codicil was read to her, 
All the witnesses agreed that the copy offered was a substan- 
tial copy of the original, about which they had testified. 
Williams, who wrote both the’ will and codicil testified that 
Alfred called on him early one morning, told him testator 
wished him and the two other witnesses to her will to go to 
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her house, that she might make a codicil, and told him 
how she wished the codicil written, and then went on to 
Americus. 

The propounders examined James L. Baker, who testified 
that several weeks after the codicil was made he was at tes- 
tator’s, and feeling indignant at it, he asked her to allow him 
and Wright to go to Williams’, who wrote it, and get it. 
She consented. He got it and brought it into her presence, 
and asked her what he should do with it. She replied, “do 
as you please.” He then, in presence of his wife, Mrs. 
Wright, and testator, destroyed the codicil, (which was sub- 
stantially the same as the one offered for probate.) 

He testified that at that time, testator had not more capac- 
ity than an eight year old child, and was sick in bed; that 
he was her family physician, and did not think that she pos- 
sessed testamentary capacity for twelve months before the 
codicil was made. 

He stated that he lived ten miles from her, and only visi- 
ted her when she was sick ; she had paralysis; sometimes her 
mind was brighter than at others; she imagined her house 
was falling and would have props put under it, and also 
thought she lived in Warren county ; she grew worse, and in 
April, 1864, he sued out a warrant and had her adjudged 
a lunatic, took her to his home and kept her till her death. . 
The propounders read in evidence the will and copy codicil, 
and closed. 

The caveators offered several witnesses as to her capacity. 

One testified, that in 1863, he frequently saw testator and 
sometimes she did not know him, sometimes she was rational 
and sometimes irrational, that she was very shrewd in money 
matters, but he considered her insane. Another testified, that 
he thought her insane, because she told him if she ever mar- 
ried again it would be for gold. James L. Baker, re-intro- 
duced, testified, that Alfred, by letter, requested testator to 
make a new will, leaving him out, but she refused, saying, 
that the law made a will good enough for her ; that this was 
before she had paralysis ; that after she was paralyzed she was 











330 SUPREME COURT OF GEORGIA. 


es 





Baker, et al., vs. Wright, e¢ uzxor. 





frequently unchaste in conversation which she never wag 
before. 

Under this evidence the jury found against the codicil, 

The propounders moved for a new trial upon the grounds 
that the verdict was strongly and decidedly against the eyj- 
dence, the law, etc., and because one of the jury was a cousin 
to one of the caveators. 

Upon this last ground the propounders read the affidavits 
of John W. Wright and his attorneys, who testified that they 
knew of said relationship, but the propounder did not con- 
sider its importance, and it did not occur to the attorneys to 
object to him as a juror. On the other hand the juror swore 
that he had often been told by the caveator (whose cousin he 
married) that said caveator had no interest in the litigation, 
and he further swore that the thought of the relationship 
never occurred to him, while he was such juror. 

The brief of evidence having been filed under the super- 
vision of the Judge, time was taken to decide. Some months 
afterwards the caveators moved to amend the brief, averring 
that there was a mistake in the version of Dr. Baker’s evi- 
dence. They produced an affidavit from him, stating what 
he thought he had testified to, but the Judge not recollecting 
his evidence as therein set forth, refused ‘to allow the brief 
changed. 

A new trial was granted. The caveators assign as error 
the refusal of said amendment and granting of said new trial. 


B. B. Hixon, for caveators. 


BLANFORD & MILLER, for propounders. 


Harris, J. 


1. A new trial having been moved for in this case, it became 
necessary under the rules of the Superior Courts, that a brief 
of the testimony in the cause should be filed. The counsel 
of the respective parties not agreeing.as to the correct- 
ness of said brief, the points of disagreements were neces- 
sarily to be determined by the presiding Judge. The 
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prief as filed was approved by him. Subsequently to such 
approval the party not agreeing in the first instance to its 
accuracy, moved to amend the same upon the affidavit of a 
witness whose testimony had been incorporated in said brief. 
The motion to amend on affidavit should have been made 
before the approval by the Judge; the correction proposed 
to be made should have been before him at the time he 
passed upon the matters of disagreement between the counsel. 
Any other practice it seems to us would be productive of evils, 
at least of inconveniences, tending greatly to retard the des- 
patch and regularity of business. The Judge did not, in our 
opinion, err in refusing to hear the motion to amend the 
brief of testimony at the time it was made. 

2. The case tried was the propounding for probate the 
codicil to a will. The witnesses to the will and codicil were 
the same persons; both instruments were executed the same 
year, though not on the same day ; the subscribing witnesses 
proved equal mental capacity in testatrix at the respective 
execution of both instruments. The will had been admitted 
to probate, it was uncontested, no one questioning her capacity 
to make it. 

It seems that she was induced, when, as the evidence 
abundantly evinces, she had not sufficient mental capacity to 
know or consider the consequences of it, to give an assent to 
the destruction of the codicil. Notwithstanding the jury 
found for the caveators—a new trial was moved for by the 
propounders, and granted. 

The testimony of the subscribing witnesses to both instru- 
ments clearly exhibiting her mental capacity to make them, 
and to have been equally as good when she made the codicil 
as when she made the will, and the further fact being also 
shown that she was incapable of volition at the time of her 
assent being extorted to the destruction of the codicil, we 
cannot but regard the verdict as against the evidence, and 
that the ends of justice required it to be set aside. The 
venire de novo was we think rightly awarded. 

Judgment affirmed. 
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Louis Stix & Co., plaintiffs in error, vs. S. Pump & Co,, 
defendants in error. 


1. Where a jury has been charged with the consideration and determing. 
tion of a cause, the Court should not permit them to disperse without 
the consent of the parties to the cause on trial. If it be necessary 
that any of the persons should be temporarily absent they should be 
accompanied by an officer. 

2. Jurors selected under the law occupy an important position. They 
decide upon the rights of their fellow-citizens, and should be governed 
by the law as given to them in charge by the Court, and the evidence 
produced to them ; and should not be controlled by prejudice, popular 
opinion, or other improper influence ; and hence the necessity of their 
entire separation from others while makiug up their verdict. 

3. Where the Court, without the consent of parties, permitted the jury 
to disperse for dinner, and the parties knowing the fact before they re- 
assembled, made no objection to the the jury considering the cause 
after they had so dispersed and re-assembled ; such acquisence was an 
implied assent to the dispersal; and, inasmuch as no misconduct of 
the jury appears, and the verdict is in accordance with the evidence, a 
new trial should not be granted on aceount of such dispersal. 


Traverse of attachment affidavit. Motion for new trial. 
Decided by Judge WorriLt. Muscogee Superior Court. 
May Term, 1867. 


Louis Stix & Co., sued out attachment against various 
persons, partners under the firm name of S. Pump & Co., 
of Muscogee county, upon the grounds that “said defendants 
are about to remove beyond the limits of said county.” 
Upon this issue was joined. 

When the case was in order for trial, plaintiffs’ attorneys 
made a motion fora continuance applicable to two cases 
between the same parties then and there pending. ‘This 
motion was overruled, and came under review of this Court 
in the other case, which stood first on the docket of the 
Supreme Court. As to what that motion contained, and the 
judgment of the Supreme Court thereon, see said other case 
ante. 

After the evidence had been introduced pro and con., the 
case had been argued and the Judge had charged the jury, 
the jury retired to their room, remained there deliberating 
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several hours, and then were allowed by the Court to separate 
and go at large to get their dinners, without the knowledge 
or consent of plaintiffs, or their attorneys. When the jury 
returned after dinner they went back to their room, and 
finally brought in a verdict, finding said issue in favor of the 
defendants. Plaintiff’s attorneys, before the re-assembling 
of the jury, knew of said dispersion, but made no objection 
to their re-assembling, and making up and returning their 
verdict. 

Plaintiffs’ attorneys upon this state of facts alone, without 
offering to show any tampering with the jury, moved for a 
new trial because of said dispersion of the jury, and because 
of the refusal of said continuance. 

The Court refused a new trial, and this refusal is assigned 
as error. 


InGRAHAM & CrawrorpD, J. F. Pov, for plaintiffs in 
error, (furnished no briefs to the Reporter.) 


Moses & GARRARD, for defendants in error, replied— 
mere separation did not disqualify the jury. Roberts & 
Copenhaver vs. The State, 14th Ga. R., pp. 8, 16, 17. 
Epps vs. The State, 19th Ga. R., 103. Smith vs. Thomp- 
son, Ist Cow. R., 221. The People vs. Douglass, 4 Cow. 
R., 26. Oliver vs. Springfield Presbyterian Church, 5 Cow. 
R., 283-4. Hill ex parte, 3 Cow. R., 355, Wilson vs. 
Abrahams, 1st Hill, 207. The People vs. Ransom, 7 Wend. 
R., 423. 

Irregularity or misconduct of jury, where the Court is sat- 
isfied no injury could have been sustained, is insufficient to 
set aside verdict ; 7th Wend. R., 423; Hornton vs. Hornton, 
2 Cow. R., 589; King vs. Woolf Kinnear, 1st Chitty 401 ; 
Hill vs. Yates, 12th East R., 229; King vs. Hunt, 4th B., 
and Adol. 430. Glover vs. Woolsey, Dudley (Ga. R.,) 85; 
Monroe vs. State, 5th Ga. R., 96; Foster vs. Brooks, 6th 
Ga. R., 297; Stanley vs. State, 10th Ga. R., 82; Exrs. Rig- 
gins vs. Brown, 12th Ga. R., 271; Roberts & Copenhaver 
vs. State, 14th Ga. R., 8, 16, 17; Marshall vs. Morris, 16th 
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Ga. R., 368; Walker vs. Exrs. of Hunter, 17th Ga. R., 415. 
Burtine vs. State, 18th Ga. R., 534; Epps vs. State, 19th 
Ga. R., 103 ; Cohran vs. State, 20th Ga. R., 752; Carhart 
& Bro., vs. Marshall, 23 Ga., R. 225; Candler vs. Ham- 
mond, Ib., 493; Martin vs, Mitchell, 28th Ga. R., 389, 
Even if injury sustained, plaintiff waived it. 5th Cow. R., 
283 ante, 23 Ga. R., 493 ante. 








WALKER, J. 


1. Asa general rule the jury, after they have been charged 
with a case, should not be permitted to separate without the 
express assent of the parties to the cause on trial. If it be 
necessary that any member of the jury should be temporarily 
absent from the body, he should be attended by an officer, 
and suffered to communicate with no one outside of the jury. 

2. Jurors selected under the law occupy a high and respon- 
sible position. To their decision is referred important rights, 
They are selected on account of their intelligence and impar- 
tiality, and should be controlled by the evidence, and the 
law as given in charge by the Court. They should not be 
controlled by prejudice, passion, popular opinion, or other 
improper influence, and hence the necessity of their entire 
separation from others while making up their verdict. Their 
verdict should speak the truth of the transaction; and thus 
to discharge their solemn duties they should act dispassion- 
ately, seriously, earnestly, and with minds free from all bias. 

3. The separation of the jury in this case was known to 
the parties before the verdict was made up and returned. 
Had complaint been made then, doubtless the Court would 
have taken such action as would have been proper under the 
circumstances, The acquiesence of the parties in the re-as- 
sembling of the: jury to consider the case was an implied 
assent to the separation which must bind the parties assent- 
ing. Asno misconduct is alleged on the part of the jury, 
(Adkins vs. Williams, 23 Ga. R., 225,) and the verdict is 
supported by the evidence, we do not, under the facts of this 
case, feel called upon to set aside the verdict and order a new 
trial. See The King vs. Woolf, 1 Chit. Rep., 400, (18 E. C. 
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L. R., 223,) where the subject is very fully considered. In 
the case of Martin vs. Tidwell, 36 Ga. R., 345, this Court 
say, “If with a full knowledge of the facts, the party per- 
mits the trial to proceed, he must submit to the consequences.” 
If a party with a full knowledge of all the facts see proper 
to take his chances of a verdict very well; but he cannot 
afterwards make this laches on his own part a ground of com- 
plaint, upon which to set aside the verdict. Let him make 
his cause of complaint known to the Court at the proper 
time, and the Court will administer the law. He cannot 
speculate on the chances, and when the decision is against 
him then be heard in relation to a matter which received his 
tacit assent. 
Judgment affirmed. 





BARNETT & Co., plaintiffs in error, vs. BENJAMIN THOMP- 
SON, defendant in error. 


This Court will reluctantly interfere with the discretion of the Court below, 
in mere matters of practice ; unless the legal rights of parties are pre- 


judiced thereby. 
In an action of trover for the sale and conversion thereby, of seventeen 


bales of cotton, the measure of damages which the plaintiff is entitled 
to recover against the defendants, under the provisions of the Code, is 
the proven value thereof, at the time of the conversion, or its proven 
value at any other time, between the time of conversion and the time 
of trial, without interest on the amount thereof. 


Trover. Motion for new trial. Decided by Judge Wor- 
RILL. Muscogee Superior Court. May Term, 1867. 


This was trover and bail by Thompson, against Barnett & 
Co., for seventeen bales of ginned and packed cotton, averred 
to have been worth $5,000.00, and converted by the defend- 
ants, on or about the tenth day of October, 1865. It was 
brought in the Inferior Court, and by consent carried to the 
appeal, in the Superior Court. The plea was general issue. 
When the case was called and a jury empannelled to try it, 
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and when plaintiff’s attorneys were in the act of opening the 
case, defendant’s attorney moved to rule out the answers of 
Theodore Harris, to certain interrogatories taken out by 
plaintiff, upon the ground that but one person had acted ag 
commissioner in taking them. 

The commission read thus: “To N. R. Wilson, Commis- 
sioner for the State of Georgia, in Louisville, Kentucky, 
Esquires.” Nothing was said though, about the commission 
having issued to but one commissioner. 

In presenting said objection defendant’s attorney stated that 
within the last five minutes, after the jury were empannelled, 
he had applied to plaintiffs’ attorneys for the interrogatories 
upon which they relied, and had received from them these 
and others, that he never saw them before, that he had item 
that they had (not) been taken, that he, with the clerk, in 
vacation, shortly before that term of the Court, searched the 
clerk’s office for interrogatories for the cases in which he 
was interested, and found none in this case. 

In reply, Mr. Alfred Iverson, one of plaintiff’s attorneys, 
stated to the Court, that Harris’ interrogatories were taken 
and returned to the County Court, (Inferior Court,) before 
the appeal, and came up with the other papers to the Superi- 
or Court, and were in the office of the clerk of the Superior 
Court at its last regular term, and remained there all that 
term, (which was on the second Monday in November, 1866,) 
and until the adjourned term, in February, 1867, and during 
that term, and at the end of that adjourned term he took 
them away and brought them back at the beginning of the 
present term. 

Iverson stated, also, that the objections to the interrogato- 
ries had not been made in writing. Then defendant’s attor- 
ney proposed to put his said ground of objection in writing 
and asked time to do so, and commenced writing, saying it 
would take but a minute or two. The Court refused to 
wait, and overruled the objection and the trial proceeded. 

The plaintiff proved that he had seventeen bales of cotton, 
(averaging from 550 to 600 pounds per bale,) taken from his 
farm against his will, by one Hughes, pretending to collect 
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up property belonging to the United States, that this cotton 
was taken to Columbus, and said defendants sold the same at 
32} cents per pound, giving a bill for it as theirs. He, also, 
proved that from October, 1865, up to the trial, the maximum 
and minimum prices of such cotton were from 32 to 45 cents 
per pound. 

The plaintiff’s attorneys had declined reading a clause of 
the answers of Pullem, a witness. Defendant’s attorney read 
it in evidence. 

It was, that Hughes and Chambers represented themselves 
as agents of the government of the United States, and were 
at that time at Union Springs, gathering up cotton and other 
property belonging to the United States government; they 
were acting under the orders of Powers, a government agent ; 
at least they used his name in the papers which they gave. 
The defendants set up that they sold the cotton as agents, 
and proved that they said at the time of the sale that they 
took said price because-the owner wished to leave the city. 

The evidence closed. 

Plaintiff ’s attorneys stated that they elected to recover the 
value of the property, and the Court charged the jury, 
among other things, that if they should find for the plaintiff, 
they might find for the highest price of cotton proven, or any 
other proven value, to which they should add interest on the 
sum from the time of the conversion, and return their verdict 
for the aggregate amount. 

The verdict was for $4,256.73, and costs against defend- 
ants. 

A new trial was moved for, upon the grounds that the 
Court erred in refusing to reject said Harris’ interrogatories, 
in charging the jury as to interest as aforesaid, and because 
the verdict was contrary to law, ete., ete. 

The refusal of a new trial is brought before this Court and 
assigned as error. 


L. T. Down1na, for plaintiffs in error. 


RusseLL & WiniiaMs, Witt1am DovucuHerrty, for de- 
fendant in error. 
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WARNER, C. J. 


The error assigned to the judgment of the Court below in 
this case, is the refusal of the Court to grant a new trial, upon 
the grounds specified in the record. The interrogatories of 
Harris had been returned to the clerk’s office of the Court in 
which the suit was pending, and had remained there for some 
months, and then were taken out by one of the plaintiffs’ 
counsel, and remained in his possession until the trial, 
When the cause was about to be submitted to the jury, ex- 
ceptions were taken to the interrogatories upon the grounds 
that there was but one commissioner named in the commis- 
sion, the commission being directed to “N. R. Wilson, Com- 
missioner for the State of Georgia, in Louisville, Kentucky, 
Esquires.” The deposition of the witness was taken by said 
commissioner, sworn to, and duly certified by him as such 
commissioner. The exceptions to the interrogatories were not 
made in. writing, as required by section 3835 of the Re- 
vised Code. The counsel for the defendant asked for time 
to reduce his exceptions to writing, which the Court de- 
clined to give, overruling the exceptions, and admitted the 
interrogatories to be read in evidenee. We are reluctant to 
interfere with the discretion of the Circuit Courts, in mere 
matters of practice, unless the legal rights of parties are pre- 
judiced thereby. According to strict rule, the exceptions to 
the interrogatories ought to have been in writing ; the indul- 
gence asked for to put them in writing, was more a matter of 
favor than a matter of right; but we ‘are inclined to the 
opinion that the exceptions to the interrogatories ought to 
have been overruled, had the same been reduced to writing. 
By section 62 of the Revised Code, the Governor of this 
State is authorized to appoint commissioners in other States 
and Territories of the United States, to “take and certify 
depositions under commissions, or otherwise.” Commissioners 
shall issue generally in blank. Revised Code, 3826. 

A commissioner, like a Judge, should stand perfectly im- 
partial between the parties. Code 3827. The answers of 
the witness must be under oath, and certified to be so taken. 
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The answers of the witness must be signed by him, and attested 
officially, by the commissioners named in the commission. 
Code 3832. The commission, in this case, issued in blank. 
The name of the commissioner appointed by the Governor, 
to take depositions in the State of Kentucky where the wit- 
ness resided, was inserted in the commission. The answers 
of the witness were taken by such commissioner in due form, 
signed by the witness, and certified by the commissioner in 
his official capacity, as having been sworn to and executed be- 
fore him. Looking to the substantial requirements of the 
law, rather than to mere form, we are of the opinion the inter- 
rogatories were executed before a commissioner of the State 
of Georgia who was authorized to take them, and that the 
exception taken to them, was properly overruled. The com- 
missioner appointed by the Governor of the State of Georgia, 
was certainly as competent to take the deposition of the wit- 
ness, as commissioners selected by the parties for that pur- 
pose, so far as impartiality and the faithful performance of 
duty was concerned. In view of the question, we do not think 
the rights of the defendants were prejudiced by the execution 
of the interrogatories before the commissioner, as stated in the 
record. 

The Court below charged the jury in this case, “that if 
they should find for the plaintiff, they might find for the 
highest price of cotton proven, or any other proven value, 
to which they should add interest on the sum from the time 
of the conversion, and return their verdict for the aggregate 
amount.” The exception to the charge of the Court is in re- 
lation to interest, upon the facts of the case. The conversion 
of the cotton by the defendants, was in making sale of it to 
Harris, who purchased it from them, at twirty-two and one- 
half cents per pound. The highest price for which cotton 
sold, was proved to have been forty-five cents per pound. In 
Schley vs. Lyon & Rutherford (6th Ga. R., 535) this Court 
held that the general rule in actions of trover is, that the 
measure of damages will be the value of the property at the 
time of conversion, with the interest thereon from that time. 
Since that decision was made, the legislature have adopted a 
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Revised Code of laws, for thé government of the courts and 
people of this State. By section 3506 of that Code, the 
plaintiff in an action of trover, is required to elect whether 
he will accept an alternative verdict for the property or its 
value, or whether he will demand a verdict for the damages 
alone, or for the property alone and its hire, ifany. In this case 
the plaintiff elected to have a verdict for the damages alone. 
Now, what is the rule of damages in such cases as prescribed by 
the Code? Under the head of damages arising from torts, section 
3022 of the Revised Code, declares that “In estimating the 
value of personalty unlawfully detained, the plaintiff may 
recover the highest amount which he can prove, between the 
time of conversion and the time of the trial”—that is to say, the 
recovery shall not be limited, to the proven value of the prop- 
erty, at the time of conversion; but the plaintiff may recover 
its proven value at that time, or its proven value at any other 
time, between the conversion and the time of trial, even the 
highest proven value, if, in the opinion of the jury, he shall 
be entitled to do so under the evidence in the case to com- 
pensate him for the injury sustained by the conversion and 
detention of his property. In this case, if the plaintiff’s re- 
covery had been limited, to the proven value of the property 
at the time of conversion by the sale of the cotton by defend- 
ants, the verdict would have been for a ess amount; for the 
proven value of the cotton at that time, was thirty-two and 
one-half cents per pound, whereas, the highest proven value 
between the time of the conversion, and the trial, was forty- 
five cents per pound. By a fair interpretation of the several 
provisions of the Code upon the question of damages, we do 
not think, it was the intention of the legislature, in cases of 
trover like the one now before us, to allow the plaintiff to 
recover the highest proven value of the cotton, between the 
time of the conversion thereof by the defendants and the 
time of trial, and also recover the inéerest on that amvunt, 
from the time of the conversion as part of his damages. Ac- 
cording to the old rule as stated in Schley vs. Lyon & Ruth- 
erford, the plaintiff would have only been entitled to recover 
the proven value of the cotton at the time of the conversion, 
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and interest on that amount, but if he is now allowed interest 
as part of his damages, he may not only recover the highest 
proven value of the cotton, but interest on that highest proven 
value also, from the time of the conversion. The Code does 
not declare that the plaintiff shall recover interest on the 
proven value of the property as part of his damages; that 
may have been intentionally omitted, in view of the fact 
that the plaintiff was not confined to the proven value of 
the property at the time of the conversion, but was al- 
lowed to prove its highest value between the conversion and 
the trial. In other cases where the damages are to be in- 
creased by the addition of interest it is so expressly declared. 

For damages arising from breach of contracts, legal inter- 
est is allowed thereon. By section 2494 of the Revised 
Code, it is declared that “ In all cases where an amount ascer- 
tained, would be the damages at the time of the breach, it may 
be increased by the addition of legal interest from that time, till 
the recovery.” This shows that when the legislature intended 
that interest should be allowed on verdicts for damages, it is 
expressly so declared inthe Code. It isso expressly declared 
in section 2497, when there has been a breach upon a cove- 
nant of warranty of title to land. In estimating the value 
of the cotton converted by the defendants in this case, the 
rule of damages as prescribed by the Code, is that stated by 
the Court to the jury, without the addition of interest. As the 
plaintiff was not entitled to interest as part of his damages 
in this case, the judgment of the Court below will be reversed - 
unless the plaintiff shall write off from the verdict, the amount 
of the interest specified in the judgment of this Court, in the 
remittitur to the Court below; in the event of his doing so, 
then the judgment of the Court below will stand affirmed. — 

Let the judgment be entered to that effect on the minutes 
of the Court. 
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JamMEs A. MoRELAND, in right of his wife, e al., plaintiffs 
in error, vs. AMBROSE HUNLEY, defendant in error. 


1. Nettles, in 1841, in Alabama, by deed of gift, conveyed to hig 
daughter, Mrs. Harrington, certain slaves, ‘‘to have said negroes and 
their increase, unto her and her children, free from the control of her 
husband, and from all liability to the payment of any of the debts of 
her said husband:’’ Held, that Mrs. Harrington, at common-law, took 
only a life-estate in said slaves, remainder to her children. 

2. Where all the evidence was fully considered and passed upon by the 
jury, and the Judge below refused to grant a new trial upon any ground 
connected with it, but granted a new trial solely upon an erroneous 
construction of a deed of gift, the granting of the new trial will be 
reversed. 


Trover. Motion for new trial. Decided by Judge Wor- 
RILL. Harris Superior Court. October Term, 1867. 


Moreland, in right of his wife, who was Caroline Harring- 
ton, and as prochien ami of Joseph D. and William Har- 
rington, brought an action of trover against Ambrose 
Hunley to recover certain slaves, valued at $4,100.00, and 
their hire since 1842. The writ was filed in September, 
1857. 

Moreland and William Harrington died. Mrs. Harring- 
ton being still a minor, Isham 8. Helton was made guardian 
for her and said other minors, by the Court of Ordinary of 
Carroll county, Georgia, and William B. Harrington was 
made administrator of the estate of William Harrington, 
and said guardian and administrator became parties plaintiff. 

At April Term, 1860, the case was tried on the appeal. 

The plaintiff read in evidence the letters of guardianship 
of said Helton, and the following deed of gift: 


“SraTe oF ALABAMA, Chambers County. To all men to 
whom these presents shall come, Greeting: Know ye, that I, 
Samuel M. Nettles, of the county and State aforesaid, for and 
in consideration of the love and affection which I have for 
my daughter, Martha A. Harrington, and also for other 
divers causes moving me thereto, have this day given and 
granted, and by these presents do give and grant, unto my 



































MILLEDGEVILLE, DEC. TERM, 1867. 343 





Moreland vs. Hunley. 








said daughter, the following property, to-wit: one negro 
woman, Jenny, about twenty years old, and her two children, 
Mariah and Rhoda, to have said negroes and their increase, 
unto her, my said daughter, and to her children, free from 
the control of her husband and from all liability to the pay- 
ment of any of the debts of her said husband. 

“Tn testimony whereof I have hereto set my hand and 
seal this, the sixth of November, 1841. 

Test : SAMUEL M. NETTLES. [szat.] 


EzekreEL WARD, 
GeoreE W. Lyers. 


The plaintiff then proved that these minors, plaintiffs, 
were the children of Martha A. Harrington, the daughter of 
said Nettles, that the negroes (or some of them) mentioned in 
said deed had been in possession of defendant since 1841 or 
1842, that those which he had were worth $4,300.00, and 
closed. 

The defendant read in evidence a bill of sale, made in 
Chambers county, Alabama, on the 24th of January, 1842, 
in presence of Cyrus White and said Ezekiel Ward, by which 
said Samuel M. Nettles, William Harrington and Martha 
Ann Harrington, conveyed said slaves to defendant with a 
warranty of title. 

It was then shown that at the date of the first and second 
papers Samuel M. Nettles was largely indebted to various 
persons, among whom was defendant; that he owed defendant 
say $1000.00 for some land, and said conveyance of these 
slaves to him was in payment of that debt. The defendant 
showed that at the date of the gift Nettles was embarrassed 
by judgments, ete., and contended that this gift was made to 
hinder, delay, and defraud his creditors. His witnesses, 
however, admitted that after paying all his debts Nettles had 
a negro man, Hope, worth about $1200.00, some land worth 
about $800.00, and perhaps $500.00 worth of other property. 
There was also some testimony as to the value of the slaves. 

On the other hand, the plaintiff’s witnesses testified that 
though heavily indebted at the date of the gift, yet Nettles 
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had property more than sufficient to pay his debts, that he 
did pay them, and had Hope and his land, etc., left, (one 
witness saying this residuum was worth $3500.00 ;) that the 
gift by Nettles to his daughters was made to keep her hus- 
band from spending the property, and that defendant took 
his bill of sale with full knowledge of the deed of gift. 

For the points made during the progress of the case see 
the motion for a new trial. The verdict was for $4300.00 
for the plaintiffs. The defendant moved for a new trial upon 
the grounds, Ist and 2d, That the verdict was contrary to 
the evidence, the charge of the Court, etc. 3d, Because the 
Court erred in declining to charge the jury as requested by 
defendant’s attorneys, in writing, that if said deed of gift 
was not fraudulent and void, and was good and valid for 
any purpose, then it conveys the entire title to the negroes to 
Mrs. Harrington, and her children took no interest under it, 
and the plaintiffs cannot recover, and further that plaintiff 
have no title and cannot recover. 4th, Because the Court 
erred in this, that during the progress of the trial defendant’s 
counsel made the point that said deed of gift conveyed no 
title to plaintiffs, and that they could not recover under it, 
which was overruled by the Court. 5th, Because the Court 
erred in declining to give the following in charge to the jury, 
as requested in writing by defendant’s counsel ; that, if the 
proof shows the contract (deed of gift,) to have been made 
in the State of Alabama, and with intent to hinder or delay 
creditors, then the laws of Alabama will control the same, 
and that. although the defendant. may have had _ notice 
of the said voluntary conveyance by said deed of gift, still 
if defendant afterwards purchased said negroes for a valuable 
consideration he is not affected by such notice of said volun- 
tary conveyance. 6th, Because the Court erred in admitting 
in evidence the letters of guardianship granted in Carroll 
county, Georgia, to Isham S. Helton. 7th, Because the 
Court erred in granting the order for plaintiffs to substitute 
the name of the guardian as plaintiff in place of the next 
friend by whom suit was instituted, and who had died. 

This motion remained in statu quo till April Term, 1867, 
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when said defendant amended his said motion as follows: 
sth, Because since the trial of said cause the slaves for which 
said suit was brought have been emancipated by the Govern- 
ment, and that all property in them has been destroyed, and 
without the fault of the’ defendant in said action; and 
defendant alleges that if allowed a new trial he will be able 
to prove by his own testimony that he purehased said negroes 
and paid a full and fair price for them, and bona fide believed 
he had a good title to them, and held them in good faith as 
his own property. 

The Court granted a new trial, and this is assigned as error. 


G. J. Wricut, D. P. Hitt, MuLiins, for plaintiffs in error. 


Mosiey, INGRAHAM & RAMSEY, for defendant in error. 


\ 


Harris, J. 


1, The new trial granted by the Judge below was evidently 
upon the sole ground that the deed of Nettles made in Cham- 
bers county, Alabama, conveyed in the habendum an estate 
to the children of Mrs. Harrington inconsistent with that 
given to Mrs. Harrington in the premises. 

In this interpretation of the deed of Nettles, we think 
there was error. The words of conveyance are, “do give 
and grant unto my said daughter a negro woman and her 
children, to have said negroes and their increase wnto my said 
daughter and her children, free from the control of her hus- 
band, and from all liability to pay any of the debts of said 
husband.” 

To vest at common-law a fee simple estate in Mrs. Har- 
rington, the words “and to her heirs” were essential ; with- 
out them, by the uniform adjudications of the English 
Courts, she could only have taken an estate for life. Did 
she take more by the deed in this case? No statute of Ala- 
bama has been shown, or decision of her highest Court 
referred to, which will authorize us to assume that the princi- 
ples of the common-law have been altered by or departed from 
in that State. The common-law of necessity, then, furnishes 
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the only rule for the interpretation of instruments made in 


other States. Controlled by its familiar principles, We are 
constrained to hold that, under the deed of Nettles, that Mr, 
Harrington took a life estate only in the slaves, remainder tp 
her children. 

If this reasoning is correct, it is impossible that there ep 
be any inconsistency of estates, as supposed by the Judge 
below. 

2. The whole testimony in the cause seems to have heen 
fully considered and passed upon by the jury, and the Judge 
having refused to grant the new trial upon any ground cop. 
nected with it, but only upon the law point which we haye 
just disposed of, we think that this old litigation should be 
arrested, and accordingly reverse the judgment, granting 
new trial. 





Martua Brvins, plaintiff in error, vs. James H. Bryng, 
defendant in error. 


A bill filed against a defendant to require him to execute a title to land 
upon the ground of fraudulent procurement of the title thereto, in his 
own name, is not such a suit respecting titles to land, as will give 
jurisdiction to the Court in the county where the land lies, where the 
defendant resides in a different county. In such a case the defendant 
must be sued in the county where he resides. 


Equity. Jurisdiction. Demurrer. Decided by Judge 
WorRILL. Schley Superior Court. October Term, 1867. 


The averments of this bill, which are necessary to an 
understanding of the decision, are but few. 

Mrs. Bivins averred that James H. Bivins, of the County 
of Taylor, had by fraud, (stating the facts upon which the 
charge of fraud was based,) obtained title in himself to cer- 
tain valuable lands, which were situated in Schley county, 
when in fact he should have taken the title to her. Her 
prayer was that he should be made to convey said lands to 
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her. The bill was demurred to upon the ground that, it 
appearing by the bill that the defendant resided in Taylor 
county, and nothing being averred to give jurisdiction to 
Schley county, except the bare fact that the land was in 
Schley county, the Superior Court of Schley county had no 
jurisdiction over the case. 

The demurrer was sustained, and this is complained of 
here. 


BuANFoRD & Miuuer, B. Hit, for plaintiff in error, 
cited Smith vs. Bryan, 34th Ga. R., 53; 18th Ga. R., 719, 


368. 


Epwarps & Hoxsry, 8. HA, for defendants in error, 
cited Penn vs. Ld. Baltimore, 2 W. & T’s. L. cases, p. 2d, 
p. 308, Adams vs. Lamar, 8th Ga. R., 83, Code, sections 
3032, 4125, and Smith vs. Bryan, 54th Ga. R., 59. 


WARNER, J. 


The error assigned to the judgment of the Court below in 
this case is, in sustaining the demurrer to complainant’s bill, 
and dismissing the same for want of jurisdiction. : 

The bill was filed in the county of Schley, alleging that the 
defendant had fraudulently procured the title to certain lands, 
situated in the last named county, to be taken in his own 
name, praying that he might be decreed to convey the same 
to the complainant, and account for the rents and profits 
thereof. It appeared on the face of the bill that the defen- 
dant resided in the county of Taylor. It is contended that 
the Superior Court of Schley county had jurisdiction under 
that clause of the Constitution, which declares that “ all 
cases respecting titles to land shall be tried in the county 
where the land lies,” that this case was “respecting title to 
land.” The object of this bill, as we understand it, was for 
the purpose of obtaining a title to land, rather than to try, 
or litigate that title; neither the possession, or the right of 
possession to the land in Schley county, was involved. The 
questioa presented by the record in this case, comes fully 
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to Seaborn Jones and Robert B, Alexander a large number \y 1 , 
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land elsewhere, and divers stocks and choses in action, in 
trust: first, to sell said property and collect said assets, and 
to pay themselves and such attorneys or solicitors as they j.. 9 
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eases, could come into said second class. If, after paying 
|, anything remained, it was to be repaid to McDougald. 
The trustees accepted the trust, and Alexander died. They 
pl never taken the property into possession, but Mc- 
Dougald kept it and received its rents and profits till his 
wth, and now his heirs have it. William Dougherty, 
behalf of himself and other creditors, filed a bill against 
pony Rabo Jones, Mrs. McDougald, ete., praying that all of 
“hid property should be put into possession of a receiver. A 
eiver was appointed and took the property into possession, 
ation fe afterwards married Mrs. McDougald and administered 
ditors the estate of McDougald. 
attes/ Under an order of the Court, he reported to the Court the 
a tus of the property in his hands, reporting both as 
ce opbeeiver and as administrator. The Court ordered that he 
t the hould hold all of the property covered by the deed, in his 
"a * tpacty as receiver. 
* | Thereupon, at November Term, 1866, Barnard Hill pre- 
very, tuted an execution in his favor, against the administrator of 
ae and Mrs. MeDougald’s execution against the 
bs: te which was in lieu of dower, (and an execution in favor 
-_ | the Central Bank transferred to Duncan McDougald, 
hich execution was obtained in the lifetime of Daniel 
‘Dougald, were also presented,) with a petition that they 
OR- ppaid by said receiver out of the funds in his hands as 
66. jh, 
To this Dougherty, for himself and the other creditors, 
jected, 
Said movants then prayed the Court to order the receiver 
ell all of the property in his hands, to which there was 


™ jconflicting claims, and bring the money into Court, and 
nd to appoint an auditor to audit all the claims against the 
'Y ‘hte of Daniel McDougald, and report thereon. To this 
all gherty, for himself and said other creditors, objected 
fy the ground that a number of causes were pending in 
Ei ity and at law in that Court against said estate, in favor 
. various parties, some of whom were dead and unrepre- 
’ 


ted, which causes involved large amounts. 
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The Court overruled the objections and granted the ordexg 
as prayed for. 

Then Dougherty showed that Billings, the receiver, hag 
married Mrs. McDougald, who was trying to get the funds 


applied to the payment of her debts, and that he was als | 


McDougald’s administrator, and because said interests and 
trusts were conflicting, he prayed that Billings’ appointmen; 
be vacated and that another receiver be appointed. This 
motion the Court refused to grant. 

Thereupon Dougherty sued out his writ of error, com. 
plaining at the order for sale and the appointment of the 
auditor, and at the refusal of the Court to appoint another 
receiver in lieu of Billings. 

(The argument of this case was stopped by the Court call- 
ing attention to Vanduzer, administrator, vs. MeMillan, 
decided at this Term.) 


WititaAM DouGuHERTy, for plaintiffs in error. 


B. Hrii, PEABopy & BRANNER, for defendants in error, 


Harris, J. 


Barnard Hill, Esq., one of the attorneys at law of the 
administrator of the estate of Daniel McDougald, deceased, 
with other creditors of the estate, all of whose claims accrued 
since the death of intestate, by petition to the Superior Court 
presented their demands, and prayed that the Court would 
order them to be paid out of the funds in the hands of the 
receiver, who had collected in the assets of McDougald, 
which, by a deed made by him, had long previously to this 
application been assigned for the benefit of his then existing 
creditors. 

The plaintiffs in error in behalf of themselves and other 
creditors named in the deed of assignment, alleging the insuf- 
ficiency of the funds in the hands of the receiver to pay their 
claims, resisted this application, as also that for the appoint- 
ment by the Court of an auditor to whom the petition should 
be referred, with directions to report thereon. Against their 
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objections to the appointment of an auditor, and without 
their assent to the person named, the Judge appointed an 
auditor, and to him referred the claims of the creditors under 


| the deed of assignment, as also of the creditors petitioning ag 


stated. 
1. During the present term of this Court the case of Wm. 


T, Vanduzer, administrator of Ira Christian, vs. Robert 
McMillan, from Elbert county, involving the identical ques- 
tion again presented, was fully considered and determined. I 


' mean the question of the authority of the Court to appoint, of 


his own discretion and of his own will, an auditor. In that 
case this Court held that whilst the Judge of the Superior 
Court, either in term or vacation, upon the application of 
either of the parties litigant, might appoint an auditor, still 
the assent of the reference of the matters in controversy to 
an auditor, as also to the person appointed, was necessary, 
that such auditor so appointed might proceed upon reasonable 
notice to the parties of the time and place, when and where 
he would sit, to hear the evidence of the,parties, investigate 
their accounts, and report the result of his scrutiny to the 
Court. 

The decision in the case referred to must control our judg- 
ment here. We therefore rule that the Judge below erred in 
appointing, as he did, an auditor against the objections of the 
plaintiffs in error, and without their consent to the person so 
appointed. 

2. By section 4143, Irwin’s Code, the Judge of the Supe- 
rior Court, (who by our peculiar system is both a common- 
law Judge and a Chancellor,) may appoint a master in chan- 
cery for his circuit. This should be by an order of Court, 
entered on its minutes, and the master so appointed should 
be sworn to discharge with fidelity the duties of his office ; 
and if monies should be placed in his hands until the final 
decree of the Court, bond and security may be required of 
such officer, In thus indicating what should be done in the 
appointment of this officer, we would not be understood as 
deciding that our Code has thus prescribed ; we simply point 
out the course of procedure which obtains elsewhere, and 
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especially of the Courts from which we have derived our 
chancery practice. 

To a master in chancery, appointed under this section, the 
Court may refer without the consent of parties such matters of 
account as are complicated in their nature, as also questions 
arising from the matters of fact investigated. Before this 
officer of the Circuit parties and witnesses may be called, on 
reasonable notice to them, to attend him at the place of hold- 
ing our Superior Court in the county in which the litigation 
is pending, and then and there may contest each others claims, 
When an investigation shall have been made, the master 
in chancery should make a report in writing upon the mat- 
ters submitted or involved, and it should be by him filed in 
the office of the clerk of the Superior Court a sufficient 
length of time, to be judged of by the Court, before the next 
ensuing term of Court, so as to enable either of the parties 
to make their exceptions in writing specifically to any part 
of such report, that they may be finally disposed of during 
the term next succeeding the filing of the master’s report. 
We do not design to impose the views expressed as formulas 
to be rigidly observed in the Superior Courts, and by those 
acting in subordination to them, but simply as general rules 
which should be conformed to, unless it should be made to 
appear that injustice or great inconvenience would result 
from such conformity. 

3. The bill of exceptions presents as another ground of 
error, the refusal of the Court below to dismiss the receiver 
appointed under the assignment of McDougald, upon motion. 
The plaintiffs in error had given no notice whatever to the 
receiver of such intended motion. We think the Judge did 
not err in refusing to hear a motion thus made. The 
receiver should have had reasonable notice in writing of 
such intended motion, and the grounds upon which his 
removal is sought specifically set out in such written notice. 

The judgment of the Court is reversed on thefirst ground. 
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James G. SMITH, executor of Ex1as D, Hrnes, deceased? 
plaintiff in error, vs. Ex1zAH Rosskr, defendant in error. 


When a bill was filed by the legatees under the will of a testatrix, against 
the defendant as executor thereof, to account for the value of certain 
slaves held by him as such executor, and upon the trial of the cause, 
in October, 1859, it was shown, that one of the slaves died without 
any fault of the defendant :. Held, that the defendant was not liable as 
executor, for the value of such dead slave, that the loss of the slave by 
the act of God, should fall upon the estate of the testatrix, and not 
upon the defendant as executor; there not being sufficient evidence in 
the record to show such a tortious conversion of the slave prior to his 
death, by the defendant as such executor, as would make him liable 
for his value. 


Equity. Motion for new trial. Tried before Judge 
Worritt. Harris Superior Court. October Term, 1859. 


This case was returned to Macon Term, 1860, but by the 
death of Hines was continued, till at this term his executor 
was made a party. Elijah Rosser and his wife, (formerly 
Nancy E. E. George,) Roland Hines and his brothers and 
sisters, Elizabeth, Lamech, Augusta, Mary, Josephus, Henry, 
and Nancy, all children of Lamech Hines, by their bill 
averred as follows: On the 28th of February, 1828, Nancy 
Hines executed her last will and testament containing the 
following devises : 

Item 1st, I give and bequeath unto my son, Elias D. 
Hines, a negro woman by the name of Sarah, and a boy 
by the name of Richard, and also, one bed and furniture, 
to him and his heirs forever. 

Item 2d. I give and bequeath unto the legitimate heirs of 
son Lamech H. Hines, a negro man by the name of Bob, and 
a negro girl by the name of Betty, and also one bed and fur- 
niture, and my desire is that the property in this second item 
shall, in nowise, be considered the property of said Lamech 
H. or at any future period be subject to the payment of his 


debts or contracts. 
Item 3d. I give and bequeath unto my grand-daughter, 


Nancy Elizabeth E. George, a negro girl by the name of Lu- 
cy, aad also one bed and furniture, and do hereby appoint 
24 
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my son Elias D. Hines, her testamentary guardian, who shal] 
keep the property in this item mentioned, as guardian afore- 
said, until the said Nancy Elizabeth E. George marries, or 
arrives at the age of twenty-one years. 

Item 4th. My will and desire further is that if the said 
Elias D, Hines should die without issue, or the said Naney 
Elizabeth E. George should die without issue, or all the legit- 
imate heirs of the said Lamech H. Hines, should die without 
issue, then and in that event, the legacy hereinbefore given 
and bequeathed to the legatees so dying, shall vest in and be 
equally divided between the surviving legatees hereinbefore 
mentioned. The balance of the will appointed Elias D, 
Hines her executor,—authorized the payment of her debts 
and “the residue, if any, to be equally divided among the 
legatees above named.” 

In 1842, testator died, leaving said will and an estate of 
lands, negroes, horses, mules, stock, money, notes, furniture, 
etc., to be disposed of under said will. Elias D, Hines quali- 
fied as such executor, and, as such, took into his possession 
all of said estate. ‘Twelve years before the death of testator, 
said Sarah bore a boy child named Bose, and two years after 
a girl child named Ann, These two negroes are worth 
$2000.00, and their hire is worth $200.00 per annum, and 
said Elias D. Hines took them as such executor—has held 
them for eleven years, appropriating the proceeds of their 
labor to his own use. 

Testator, shortly before her death, paid $450.00 to one 
Cochran to and for the use of Elias D. Hines to pay in part 
for the land on which he lives, and in her lifetime requested 
Hines to convey half of it to her, but he failed to do so. As 
such executor, he took possession. of three mules belonging to 
said estate, worth $300.00, and a bed and furniture belong- 
ing to Lamech Hines’ heirs, etc., and has converted the 
same to his own use. 

This bill was filed against the defendant as executor, and 
the prayer of the bill was for discovery, account. and settle- 
ment. 

By his answer, the defendant admitted all the forgoing 
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statements with the following exceptions: He said the bed 
and furniture intended for and going to Lamech Hines’ heirs 
was delivered to him in Jasper county in the lifetime of tes- 
tator ; he bought the land from Cochran with his own, and 
not with the testator’s money ; and further, he pleads to this 
the statute of frauds and statute of limitations—the mules 
were his, and never were hers; Sarah was held by him, not 
under the will, but by virtue of a parol gift from testator be- 
fore she made the will; he had, by virtue of said gift, had 
exclusive control of and title to her always since said gift, 
and that her children, Bose and Ann, were born his slaves, 
and neither they nor their mother passed under said will. 
Further, on this last point, Bose died in 1850, by sickness 
and without his fault; and that he had delivered to said 
Lamech Hines, as guardian of his children, all the property 
coming to them, and had fully settled up said estate as ap- 
peared by his exhibited returns, showing only a balance of 
$76.43 (besides the specific legacies) after paying debts, etc., 
and lastly, that said Lucy also died soon after said will was 
made, and long before the death of the testator ; and against 
all these claims he plead the statute of limitations. Before 
trial, defendant moved to dismiss the bill for want of equity, 
which motion was overruled. Upon these various issues there 
was much evidence showing that the testator and this defend- 
ant had lived together in Jasper county, Georgia, before and 
when the will was made; he moved to Harris county, Geor- 


-gia, and testator there lived with him till he was married, 


and then on the same lot two or three hundred yards only 
from him; he managed the farm and all the property all the 
time, and the point of difficulty was whether he was, during 
his mother’s life, holding the negroes for her, and after her 
death, under her will, or whether, as he asserted, he held the 
property, about which the dispute was, as his own, and inde- 
pendently of said will. A more particular statement of the 
evidence is unnecessary. 

The charge of the Court does not appear by the record. 
The verdict was against the defendant for costs and $858.4 
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in favor of Lamech Hines’ children and for $965.73 in favor 
of Elijah Rosser. 

The defendant moved for a new trial upon the grounds 
that the verdict was contrary to the evidence, etc., and that 
the Court erred in overruling the motion to dismiss the bill 
for want of equity ;' in refusing to charge as requested, as fol- 
lows: Ist. “If the jury believe that the boy Bose died by 
the act of God, and without any fault of defendant, and if 
complainants made no claim on defendant for him, and if 
defendant, in good faith, believed said boy was his, and as 
such, retained possession of him till his death, then defend- 
ant is not liable for the value of said boy. 2d. If the jury 
believe, from the evidence, that there was a contract in refer- 
ence to the land—that defendant was to make titles to Nancy 
Hines for a portion of it, then such contract would be void 
under the statute of frauds, and complainants cannot recover 
for that item. 3d. If the jury believe, from the evidence, 
that any money was advanced by Nancy Hines to defendant, 
and if they further believe that four years elapsed from the 
time it was advanced to the death of Nancy Hines, then the 
claim for the same on the part of Nancy Hines, was barred 
in her lifetime by the statute of limitations, and complainants 
cannot recover. If the jury believe that Lamech Hines was 
guardian for his children, appointed in the State of Alabama 
and knew the terms of the will and the facts connected with 
the same, and allowed more than four years to elapse before 
bringing suit, then the claim of his children is barred by 
lapse of time and the statute of limitations.” 

The motion for new trial was overruled, and this is as- 
signed as error. 


IneraM & RussEtL, for plaintiff in error. 


Witt1aAm Doveuerty, B. H. Hit and J. N. Ramsey, 
for defendants in error. 4 
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WARNER, C. J. 


This was a bill filed by the legatees under the will of the 
testatrix, against the defendant as executor thereof, for an 
account of the property of the testatrix which came into his 
hands as such executor, including certain negro slaves. -The 
cause was tried in October, 1859, and a verdict found for the 
complainants. A motion for a new trial was made in the 
Court below, which was overruled, to which the defendant 
excepted, and now assigns the same for error here. It ap- 
pears from the record, that the defendant claimed three of 
the negroes in controversy, to-wit: Sarah and her two chil- 
dren, Bose and Ann, as his individual property under a parol 
gift from the testatrix in her lifetime, and had retained posses- 
sion of said negroes under said gift as the owner thereof, under 
a bona fide claim of right, and title thereto. The complainants 
insisted that the parol gift of Sarah was invalid, and that the 
defendant held her and her two children as the executor of the 
testatrix, and was liable to account therefor as such executor. 
It appears that Bose died from sickness in 1850, without any 
fault or neglect of the defendant. The defendant and testa- 
trix lived upon the same lot of land, and he managed and 
controlled her property. Upon the trial the counsel for the 
defendant requested the Court to charge the jury that “If 
they should believe that the boy Bose died by the act of God, 
and without any fault of defendant, and if complainants made 
no claim on defendant for him, and if defendant, in good faith, 
believed said boy was his, and as such, retained possession of 
him till his death, then defendant is not liable for the value 
of said boy.” We think that under the evidence in this 
record, this request ought to have been given in the charge to 
the jury. If, as the verdict shows, the boy Bose was the 
property of the testatrix, and was held by the defendant as 
her executor, and while in his possession as such, he died by 
the act of God, the loss should fall upon the estate of the tes- 
tatrix, and not upon the defendant ; unless by some tortious 
act of the defendant he is liable to account for his value. 
The assertion of title to the property, under the evidence in 
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this case, isnot such a tortious act as would make him liable 
to the complainants as executor of the testatrix, for the value 
of the boy ; especially, when no demand had ever been made 
upon him for his value, before the institution of this suit, 
The principle asserted in the 3023d section of the Revised 
Code (although not declared as positive law, at the time of 
this trial) is, we think, a sound principle applicable to the 
facts of this case, so far as the defendant’s liability for the 
value of the boy Bose is concerned. 

Let the judgment of the Court below be reversed, anda 
new trial granted. 





Cuartes A. TAYLor, executor of James N. Tayuor,” 
plaintiff in error, vs. Martin L. Harp and Wix11am B, 
JoneEs, sheriff, defendants in error. 


It seems that injunction should not be granted upon allegations resting 
on information, hearsay and belief of an executor unsupported by any 
personal knowledge ; certainly not unless some person makes affidavit 
as to the facts, from his knowledge. 

The discretion of the Judge below in dissolving this injunction having 
been cautiously and properly exercised, the judgment is affirmed. 


Equity. Motion to dissolve injunction. Decided by Judge 
Vason. Sumter Superior Court. October Term, 1867. 


James N. Taylor sold to James E. Tooke and William J. 
Tooke certain lands, and took from them their note for 
$7,445.42, as part of the purchase money. About the same 
time he bought from Harp several tracts of land, and gave 
Harp in payment some cash and his note for $5,780.30. 

When Taylor’s note was due and Harp demanded its pay- 
ment, Taylor said he could not pay till the Tookes paid him. 
Harp sued Taylor on said note, and to be prepared to meet 
it, Taylor sued the Tookes on their note. Harp got his 
judgment in the Spring of 1863, and Taylor got his in the 
fall of that year. The stay-law prevented the collection of 
these judgments. 
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But Harp wishing his money (and there being no currency 
then except Confederate currency) told Taylor that if he 
would take Confederate money in payment from said Tookes, 
he, Harp, would take it in payment of his judgment. Implic- 
itly relying upon this statement and promise of Harp, Taylor 
immediately went to the Tookes and took currency from them 
in full discharge of their debt, and took it to Harp to pay him, 
but Harp would not take it. The judgment against the 
Tookes was perfectly good, and was collected only because of 
said promise by Harp, and by his refusal to take it, was 
wholly lost to Taylor. 

Taylor died in 1866, and Harp afterwards procured the 
said sheriff to levy his fi. fa. founded on said judgment on 
Taylor’s property, and was about to sell the same. 

Upon this state of facts, averred by the executor of Taylor, 
upon information, the chancellor was asked to enjoin Harp 
and said sheriff from proceeding with the fi. fa. The in- 
junction was granted by Judge Cole. Subsequently Harp 
filed his answer and moved to dissolve the injunction. 

In the answer, Harp absolutely denied having ever made 
any promise to Taylor, deceased, to take currency in payment 
of said judgment, said he never had an idea of doing so, 
and gave no intimation to deceased in any way, or at any 
time, that he would. 

At the hearing, complainant read an affidavit of Mrs. 
Taylor, stating that during the war Harp came to see her 
husband to get his money, and her husband, after a long 
talk with Harp, told her that Harp had agreed to take Con- 
federate money, and after that, during the war, Harp’s son 
came after his father’s money; her husband went and col- 
lected the Tooke fi. fa., went to see Harp and came back 
exasperated because Harp would not take the currency. He 
also read an affidavit of E. S. Baldwin, stating that some 
time during the war, and after said judgments were obtained, 
Harp went to deceased’s house and asked for money, deceased 
told him he could not pay unless he would take Confederate 
money, and could get that only on his Tooke judgment. 
Harp said he would take said currency, deceased at once col- 
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lected his Tooke judgment and went to pay Harp, and came 
back mad because Harp would not take the currency. He 
was not certain whether the person who made the promise 
was Harp or his son, but he was confident it was the father, 

To support the answer, Harp produced the affidavit of 
John W. Wiseman, stating that he was present in 1864 at 
Harp’s house when deceased offered to pay Harp’s judgment 
in currency, and heard the whole conversation ; that deceased 
said he would pay Harp if he would take currency, and Harp 
refused, saying he had plenty of such money ; that nothing 
was said by deceased about any contract or promise by Harp 
to take currency, nor did he, in conversing with deponent 
before and after he had conversed with Harp, say one word 
about such agreement or promise, though he was displeased 
because Harp would not take the currency. 

The motion was argued before Judge Vason by consent, 
and he dissolved the injunction. This is assigned as error, 


C. T. Goopr, Ropinson & Rosrnson, for plaintiff in 
error. 


W. A. Hawexins, 8. Hatt, for defendant in error. 


Harris, J. 


The plaintiff in error, as executor, filed his bill against de- 
fendant, alleging that defendant in 1866 had agreed with his 
testator to receive in payment of an execution held by de- 
fendant previous to the war, Confederate treasury notes at 
par; that in pursuance of such agreement, his testator had 
made a tender of Confederate notes, which defendant refused 
to receive as payment; and upon a bill thus framed, prayed 
an injunction to restrain the collection of the fi. fa. in other 
currency, etc. The injunction was granted. The allegations 
in complainant’s bill were not founded on his own knowledge, 
but on information and hearsay. 

The defendant answered the bill and denied the agreement 
set forth, or anything that could give color to the idea, fora 
moment, that he had ever made such an one, or agreed to 
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receive Confederate treasury notes in payment, upon any 
terms whatever, and thereupon moved the Court to dissolve. 
the injunction. 

On the hearing of this motion, the Court received and 
acted upon affidavits of other persons.than the parties to the 
suit, and upon looking into them, as well as the bill and 
answer, sustained the motion. It appears tu us that the in- 
junction should not have been granted upon allegations 
resting on information, hearsay and belief of an executor, 
unsupported by any personal knowledge; certainly not unless 
the bill was accompanied by the affidavit of some other per- 
son, stating clearly his knowledge. But putting aside the 
opinion that the injunction was improvidently granted, we 
are entirely satisfied with the course afterwards pursued by 
the presiding Judge, and the discretion vested in him in 
retaining or dismissing an injunction, seems to have been 
cautiously exercised. There is nothing in complainant’s case, 
as shewn by his record, which demands our interference. 

Judgment affirmed. 





JoHN D. WILKEs, guardian, etc., plaintiff in error, vs. 
Aneus Huaues, defendant in error. 


W. hired to H. a slave from 28th December 1864, to 25th December, 
1865. The slave was practically manumitted about the Ist of June, 
1865. Upon a suit for this hire the Judge charged the jury that they 
should find for the plaintiff so much, with interest, as it was proven 
the slave’s services were worth while he served as a slave, and further 
that this estimate should be made in the legal tender United States 
paper currency. Held, that there was no error in said charge. 


Complaint. Charge of the Court. Tried before Judge 
CoLE. Dooly Superior Court. October Term, 1867. 


John D. Wilkes, as guardian of the minors and orphans 
of Jefferson R. Westburry, sued Hughes, upon an open ac- 
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count for $301.00 for hire of a negro (Ben) from 28th 
December, 1864, to 25th December, 1865. 

The plea was, that it was intended that said hire should 
be paid in Confederate currency, and that the slave was 
manumitted on the 20th April, 1865. 

Plaintiff testified, in his own behalf, that defendant 
hired Ben on the 28th December, 1864, until the 25th 
December, 1865, at public outcry, at $301.00, to be paid in 
Confederate money—that the hire of the negro was worth 
eleven dollars per month in present currency. 

Upon the cross-examination, he was asked, when Ben 
ceased, by reason of his manumission, to serve defendant asa 
slave. This was objected to, upon the ground that manu- 
mission occurring during the term of hiring, the loss was the 
hirer’s. The Court overruled the objection. 

The witness then testified that the negroes ceased to be 
used as slaves about the first of June, 1865. Here the plain- 
tiff closed. 

Defendants examined two witnesses, who agreed that the 
negroes ceased to be used as slaves about the first of June, 
1865. One put the monthly hire at $8.00, and the other at 
$7.00 or $8.00 per month, in United States currency. They 
were asked the value of the hire in coin. To this, plaintiff ob- 
jected, and the Court sustained the objection. 

After the argument, the Court charged the jury they 
should find for the plaintiff so much, with interest, as it was 
proven the negro’s services were worth, while he served as a 
slave, and further, that this estimate should be made in the 
legal tender paper currency of the United States. 

The jury found for the plaintiff for $40.00 and interest. 

The plaintiff in error assigns as error: 

1st. The admission of evidence as to when Ben ceased to be 
a slave. 

2d. In holding that plaintiff could recover only up to the 
time of his manumission. 3 

3d. In refusing to allow proof of the value of the hire in 
coin, and in charging that the estimate of the jury should 
be made in United States legal tender Treasurer notes. 
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SamugeL Hatt, for plaintiff in error, cited White vs. 
Molyneux, 2d Kelly; Leonard vs. Boynton, llth Ga. Ry 
109; Hand vs. Armstrong, 34th Ga. R., 232, as to the gene- 
ral rule of hiring, etc.; secs. 2065, 2066, and 2067 as to its 
modifications ; tee wad the loss should be on the hirer, 
Code sec. 2071, 5 E. C. L. R., 989; the ordinance of +1865, 
did not cover this case. Bond’s administrator vs. Flint and 
wife, and Culpepper’s administrator vs. Slaughter’s adminis- 
trator, decided by this Court, December Term, 1867. 


F. T. SNEAD, for defendant in error, furnished no brief 
to the Reporter. 


Harris, J. 


Until the adoption of our Code, the rigor of the common 
law principles relative to contracts of bailment, admitted of 
no modification. A spirit of equity, consonant with the im- 
pulses of conscience, was wisely infused into our present sys- 
tem ; indeed it was impossible to pretermit ample and just 
provision for apportionment in such a case as this, without 
marring the obvious purpose of the codifiers, that of ren- 
dering the principles and practice of the two sides of the Su- 
perior Courts as near as practicable, alike. 

This was a contract for the hire of a negro fay the year, 
1865. It is an historic fact known to the world that, with 
the capitulation of the armies of the Southern Confederacy, 
and the military occupation of Georgia in April, 1865, slave- 
ry practically ceased. The owner could not any longer exer- 
cise dominion or control over his slave. The military author- 
ities not only would not countenance any control, they abso- 
lutely prohibited any attempt to hold slaves involuntarily to 
service. 

By a force not to be resisted, and to which the rights of 
the people of Georgia had to succumb as they were a con- 
quered people and at the mercy of the conqueror, Hughes, 
the defendent, the hirer of the negro Ben, had, like other 
whites, to yield. By the effect of the war and this mili- 
tary compulsion, he lost from April, 1865, the services of the 
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negro Ben for the remainder of the year, and without any 
fault on his part. These facts bring his detence clearly within 
the provisions and equity of the Code, and we affirm the 
judgment below, apportioning the hire in this case of bail- 
ment. 





BENJAMIN MorbDEcal, plaintiff in error, vs, JAMES STEWART, 
defendant in error. 


1. Whenever any Court of competent jurisdiction has possession of a cause 
it will retain it to the exclusion of all other Courts.—Harris, J. 

2. When a case is pending on the law side of the Superior Court and the 
defendants can, at law, by the provisions of our Code, set up and main- 
tain all the equitable defences which they could on the equity side of 
said Court, they will not be permitted by bill and injunction to with- 
draw the cause from the law side of the Court.—Harris, J. 

8. S., security for C., having paid nothing for C., has no equity to be sub- 
rogated to the right which C. has to sue for and recover back usurious 
interest paid by C. to M. on transactions different from the one on which 
S. is security. —Harris, J. 

4, The discovery can be had at law, and is, therefore, no ground for 
equity jurisdiction over this case.—Harris, J. 

5. The bill showing no equitable detence which can not be made availa- 
ble at law, and suowing no good reason for enjoining M. from dismiss- 
ing his suit, the injunction was improperly granted and should be 

_ dismissed.—Harnis, J. 


WALKER, J., concurring : 


1. The jurisdiction of equity in Georgia is not materially altered by the 
Code. The Court has general equity powers, such as those exercised 
and practiced in England. 

2. No suitor is compelled to appear on the equity side of the Court, but 
he may institute his proceedings for an equitable cause of action on 
the common law side of the Court; or a defendant may set up to a pro- 
ceeding at law, any ground of defence, whether it be an intervening 
equity, or a set-off of an equitable nature, or other grounds of defence, 
either legal or equitable, and the Court may allow the jury to find a 
verdict, and a judgment be rendered thereon, so moulded and framed 
to give equitable relief in the case, as verdicts and decrees are ren- 
ered and framed in equity proceedings. 
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3, The jurisdictions of Courts of law has been extended so as to em- 
brace equitable causes of action concurrently with Courts of equity. 

4, In cases where Courts of law and equity have concurrent jurisdiction, 
that Court which first obtains jurisdiction will retain it and do com- 
plete justice, and give full relief to all the parties in reference to the 
subject matter of the suit, unless a good reason can be given for the 
interference of equity in a proceeding commenced at law. 

5. Ifa party attempts to foreclose a mortgage, the mortgagor may set up 
at:law any defence, whether legal or equitable, which he may have 
against the mortgagee ; or he may, at his option, proceed on the equity 
side of the Court, to assert any equitable cause of action which he may 
have, in an independent and separate proceeding. He can not, by bill 
in equity, enjoin the proceeding at law to foreclose and force the mort- 
gageé to litigate his rights under the mortgage in a Court of equity, unless 
a good reason can be given therefor. 

§, An account is assignable so as to vest the legal title and right of action 
in the assignee. 

7. A plaintiff may dismiss his action in term time or vacation, except 
where a plea of set-off is filed; in case such plea is filed, he may not 
dismiss so as to interfere with such plea, unless by leave of the Court, 
on sufficient cause shown, and on terms prescribed by the Court. 


WARNER, C. J., dissenting : 


The jurisdiction of a Court of equity in this State, embraces the same 
matters of jurisdiction and modes of remedy as was allowed and prac- 
ticed in England, which have not been destroyed or taken away by the 
provisions of the Code. 

The case of an equitable set-off, against a non-resident, which can not 
be pleaded at law, gives jurisdictiou to equity, and the bill should be 
retained. 


Injunction. Decided by Judge Vason. Sumter Superior 
Court. October Term, 1867. 


See Mordecai vs. Stewart, 36th Ga. R., 126. Upon the 
note there mentioned, Mordecai had sued Stewart, and was 
also proceeding to foreclose said mortgage. By this Court a 
new trial had been granted in the matter of foreclosure and 
the remittitur had been entered on the minutes of said Supe- 
rior Court, and the judgment of this Court was made the 
judgment of that Court. 

On the next day, Mordecai being present, his counsel 
moved to dismiss both of said actions. Upon consultation of 
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counsel of both sides, the motion was postponed till next 
day. 

Meanwhile, Stewart, by bill, averred that the trade between 
Cutts and Mordecai was made in 1863, and for Georgia & 
Pensacola Railroad bonds at eighty cents in the dollar in 
Confederate currency, which bonds were then at .a discount 
even in that currency, because the interest on them had not 
been paid ; that he was in no way interested in the purchase; 
that, only for the accommodation of Cutts, he endorsed _ said 
note; that, being ignorant of the forms of commercial paper, 
he believed he was binding himself only as security for Cutts, 
and for the same purpose, gave said mortgage on his various 
town lots in Americus; that Cutts, in 1866, paid Mordecai 
$15,325.00 in property agreed by him and Mordecai, to be 
worth that sum in United States currency, and which was 
worth that sum, and beforethat, had paid him, say $62,000.00, 
on account of said transaction, and in Confederate currency, 
He stated the former proceedings on said rule, exhibiting the 
record of the bill of exceptions which had been before the Su- 
preme Court. He further averred that he had lately discoy- 
ered that Mordecai was indebted to Cutts $15,000.00 
for usurious interest paid by Cutts to Mordecai in 1858 and 
1859, to-wit: $5,000.00 at once, in 1858, and $10,000.00 at 
once in 1859, both of which were wholly usurious ; that,.by 
the results of the war, Cutts had become insolvent ; that Cutts 
had consented to transfer to him said claim against Mordecai 
for usury ; that he had intended pleading this as set-off, etc., 
but before the judgment of the Supreme Court was made the 
judgment of the Superior Court, Mordecai moved to dismiss 
his causes in order to sue in the United States District'Court ; 
that Mordecai resides in South Carolina, and has no property 
in Georgia ; that he (Stewart) is old and infirm; that he had, 
at great expense and trouble, prepared to defend his causes 
in the Superior Court, and such change of the forum will be 
vexatious and unnecessarily expensive to him; that, by seal- 
ing said note according to its true value and then applying 
said usury towards discharging: the same, it will be paid off, 
or at any rate, nearly paid off. 
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‘He averred that he feared that Mordecai might, if allowed 
to quit this forum, not sue at all for the present, but keep 
said mortgage, which was a sealed instrument, until the 
means of proving the foregoing facts would-be lost, and that, 
while it remained! open it was a cloud upon his (Stewart’s,) 
title to the mortgaged property. For these reasons, he prayed 
that Mordecai should be enjoined from dismissing said 
causes. 

Judge Vason granted an order staying the proceedings 
in statu quo, and ordering Mordecai’s counsel to show cause 
why injunction as prayed for, should not issue. 

Next morning, to-wit: on the 16th of October, when Mor- 
decai’s counsel again called up their motion to dismiss, they 
were stopped by said order. On the same day Stewart filed 
his plea of set-off. for said $15,000.00 usury, praying that 
Cutts (who was consenting thereto) should have leave to de- 
fend against said foreclosure. 

«Judge Vason fixed a day for the hearing of the rule to 
show:cause, At that time Stewart amended his bill by aver- 
ring that, in 1856, 1857, 1858, 1859 and 1860, at various 
times and‘on various. claims (the dates and amounts of which 
he could only learn by a discovery from Cutts and Mordecai,) 
Cutts paid Mordecai other large sums of money purely usu- 
rious, amounting to, say $10,000.00; that because these 
claims were not mutual, and because he could not set them 
forth in a plea, he could not avail himself of those facts at 
common law, and prayed that Cutts and Mordecai should 
answer particularly as to each and every of said transactions, 
and that all usury discovered to have been paid by Cutts to 
Mordecai should be credited on said note. 

The hearing was postponed, and afterwards, on the 5th of 
November, 1867, the injunction was granted enjoining Mor- 
decai from dismissing his said causes. 

Counsel for Mordecai excepted to said order and assign it 
as error. 

(When the..case_ was called in this Court, a motion was, 
made to dismiss so much of the bill of exceptions as related 
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to the refusal to allow the eases dismissed, because it Was mot 
complained of in time.) . 

Nessits, Coss & JACKSON, for plaintiff in error, made 
the following points: The right to dismiss is clear. New 
Code, sections 3380 and 2848 ; Cook vs, Walker, et al., 24th 
Ga. R., 331. The parties being competent witnesses under 
the act of 1866, discovery was unnecessary ; the account for 
usury: was barred by the statute of limitations, and therefore 
discovery could do no good. Adam’s eq. 133; Equity is not 
antagonistic to law, but ancillary to it, and controlled by 
fixed rules, New Code: sec. 3016, 1st Story’s eq., sec. 14, 
et seg.; 1st Spence eq. juris., 413 to 422; Equity will not 
interfere where the remedy at law is clear. .Pollock vs, Gil- 
bert, 16th Ga. R. 398; Chambliss vs. Taber, 26th Ga, R, 
167; Dulin vs. Caldwell & Co., 28th Ga. R,, 117, 3 Eq. Lead- 
ing Cases 167. The charge is ‘the bills are too vague and un- 
certain and hypothetically stated. Green, Tracy & Co., ys, 
Ingram ef al., 15th Ga. R., 164; Powell vs. Chamberlain, 
Miller & Co., 22d Ga, R., 123; Equity will not transfer a 
case from the law side of the Court to the equity side where 
the subject matter is within the jurisdiction of both Courts; 
10th Paige’s R., 333; 9th Wheat. R., 532; 17th Ala. B., 
672, 3d Hammond’s R., 518; Sou. and Mar. Chan., 374; 
18th John R., 514; 5th Howard’s R., 80; Ist T. and M, 
R., 288; 10th Peter’s R., 497; 1st Barb. Ch. R., 276. 


Witi1aM DoveHerty, W. Hawkins and K. McCay, 
for defendants in error, furnished no briefs to the Reporter. 


Harris, J. 


The plaintiff, Mordecai, had commenced a suit in the Su- 
perior Court of Sumter county, on a note made by Cutts as 
principal, with Stewart as security, and, at. the same time 
at law in the same Court, the plaintiff was proceeding to fore+ 
close a mortgage on real property made by Stewart, the secu- 
rity, to further secure the note mentioned, when he thought 
proper to move, during term time, the discontinuance of both 
of his suits. After making a motion to that effect, and before 
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the Circuit Judge had made any decision thereon, the coun- 
sel of Cutts and Stewart alleged their desire to confer with 
their clients before any final action on the motion made, and 
it was, accordingly, not pressed by the counsel of Mordecai 
until the next morning. When called up, the Judge an- 
nounced that since the motion was made, a bill of injunction 
had been presented to him by the counsel of Stewart, whereby 
it was sought to restrain the plaintiff from dismissing his 
suit, upon allegations of equities, which were cognizable in 
Chancery, and in which adequate relief could only be given, 
and that he had sanctioned, temporarily, said injunction. 
After this sanction the bill was amended by making Cutts a 
party defendant. A time being fixed to hear the motion 
then made for the dismissal of the bill and of the suits, they 
were heard, the Judge refusing to dismiss the bill, and also 
denying the original motion to dismiss the suits. 

A reversal of the rulings of the Judge as stated, is the pur- 
pose of the bill of exceptions here. 

1. I take it to bea principle universally recognized in both 
the English and American system of jurisprudence, that when- 
ever any Court of competent jurisdiction has possession of a 
cause, it will be retained by the Court having possession to 
the exclusion of all other Courts. 

2. The granting of the injunction at the instance of Stew- 
art upon such a bill as was filed in this case was, in my opin- 
ion, a palpable violation of the rule stated. To withdraw 
the matters in controversy at law to a Court of equity, as the 
sanction of the injunction in this case did, can be justified on 
principle only by its being made clearly apparent that the 
defences of the defendants at law could not be made as fully 
there as in a Court of equity and adequate relief afforded. 
This involves, necessarily, an examination into the existing 
jurisdiction of the Superior Court as a Court of law, and the 
Superior Court as a Court of equity. 

The plaintiff elected to prosecute his rights at law. This 
is a right given by the Code, and beyond the control of the 
Judge. Previously to this right of election being conferred 
if the cause of a plaintiff was of an equitable nature, on the 
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equity side of the Superior Court, and through the forms and 
pleadings usual in equity, redress could be had, there was 
no option ; into equity he was compelled to go. This is not so 
now. He cannot rightfully be controlled under our present 
system by the will or opinions of the Judge. He may sue 
at law, and by proper allegations (and which are amendable 
at his will at all times,) so shape his case as to obtain the 
same relief or redress as can be had in a Court of equity ; the 
judgment in the case to be moulded and framed as are ver- 
dicts and decrees on the equity side of our Superior Court. 

This being the undoubted right of a plaintiff in Georgia, 
it follows that a defendant when sued at law, having an 
equitable defence, has a right to its assertion at law as fully 
as that given to a plaintiff. Virtually the Code invests the 
law side of the Court with concurrent jurisdiction with the 
equity side. 

The innovation made upon our old system is a great one; 
it has not taken away any jurisdiction of the equity side of 
the Superior Court, but it has very largely augmented that 
of the law side. It appears to me that if the Judges of the 
Superior Courts shall carry into operation what I believe to 
be the legislative will, in good faith, uninfluenced by their 
predilections for the old usages in which they were educated 
and to which they have become attached by habit, the result 
will be the determination of all suits at law. on equitable 
principles. The constitution having conferred on the Supe- 
rior Courts the authority to issue writs of mandamus, sci. fa., 
prohibition and all other writs necessary for carrying its 
powers fully into effect, nothing it would seem is wanting to 
give efficiency to the law side of this Court in its remedial 
justice, clothed as it has been with the concurrent jurisdiction 
aforesaid. If this view of the great change in our system of 
jurisprudence be correct—and that it is, I think is beyond 
the power of any intellect to controvert successfully by sound 
reasoning—the enquiry then presses on us for solution: 
What was in the cese below to withdraw it from the juris- - 
diction which had possession of it, and to cause the litigation 
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thereafter between the parties to be had in a Court of 
Equity ? 

To, the suits at law of Mordecai, all the defences alleged 
by Stewart, the security, in his bill of injunction, could, I 
think, beyond the shadow of refutation, have been made fully 
at law. What were they? That, in previous transactions 
between Cutts and Mordecaj, Cutts had paid to Mordecai 
large sums of usurious interest, and that he (Stewart) asked 
the assistance of a Court of Equity to give him the right to 
sue for and recover such usurious interest, or to compel the 
amount of it to be credited by Mordecai on the note in suit. 

3. Now the right to sue for and recover back usurious inter- 
est paid is, by a special statute of the State, conferred on the 
debtor who has paid it. I will not stop to discuss the design 
of this act, evidently originating in considering usury as 
odious and to be repressed by penalties—or whether what is 
in the nature of, if not actually a penalty, can be a matter of 
subrogation, but I will say that surely there can be no equity 
whatever in subrogating Stewart to the personal privilege 
given to Cutts to sue for and recover usurious interest paid 
by Cutts in other and long passed transactions and with 
which Stewart had not the slightest connexion—especially 
when, for Cutts, his principal, he does not by his bill show that 
he ever paid a cent. 

The mere fact that he is a security, and liable for Cutts to 
Mordecai, cannot raise an equity in his favor—nor will these 
facts together with that of the insolvency of Cutts. Actual lose 
is necessary, and to the extent of such aetual (not apprehended) 
loss only, can a Court of Equity subrogate him as security to 
the statutory right of Cutts to recover back the usurious 
interest paid. If right in the principle stated, what other 
demonstration is needed to prove that Stewart’s bill, as to 
this matter, furnished no ground whatever for the inter- 
ference of a Court of Equity. 

4, Nor did the discovery sought furnish a proper ground 
for its interposition—as it is undeniable that as full a dis- 
covery can be had now at law in Georgia, upon interroga- 
tories or an examination of the parties on the witness stand 
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as by any answer to a bill for discovery. As little ground, 
as by the others, is furnished by the allegation in the bill 
that the mortgage held over the town property of Stewart in 
Americus clouds his title and prevents its sale at its value, 
Before there can be an equity in Stewart to have that cloud 
removed, it must appear plainly that the mortgage debt has 
been extinguished by payments. Putting together the usu- 
rious interest alleged to have been paid by Cutts, and the 
credit on the note passed upon by this tribunal in June, 1867, 
combined, they will not extinguish the note held by Mordecai, 
and consequently the mortgage given by Stewart remains to 
satisfy the balance due on the note, and no Court of Equity can 
treat it as a cloud, and order it, as such, to be surrendered, 
But admitting, for argument sake only, that the claims of 
Mordecai should be reduced, as sought by the bill, the ques- 
tion recurs, why go into a Court of Equity to have this 
made, when the Court of law in which Mordecai’s suits are 
pending has ample jurisdiction to afford to Stewart all the 
relief he is entitled to? Although I have presented the 
views I entertain pretty fully, Ido not feel that I ought 
to close without illustrating the position maintained by a 
decision made by this Court, Dec. Term, 1867. See 35th 
vol. p. 88; the case of Jackson vs. Deese, ef. al. ; the judg- 
ment was that of a full bench; the opinion referred to was 
delivered by Chief Justice Lumpkin. ‘The case was that of 
an application by petition at law by a partner for a partition 
of mill property and land; the partnership, by agreement, 
was limited to the period of five years; it had not expired by 
its terms; it had not been dissolved by consent; the mill 
houses had been burned by Sherman’s army ; some of the 
copartners were opposed to a dissolution and sought to compel 
applicant for partition to come up and contribute to rebuild- 
ing the mill houses and carrying out the articles of part- 
nership. 

The Judge below refused to, consider the application, 
holding that as the partnership was not dissolved and that 
as matters of partnership were exclusively of equity cogni- 
zance, the matters involved could only be disposed of in that 
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Court. This Court reversed the judgment, reinstated the 
application, and instructed the Judge to appoint commis- 
sioners to make partition, by sale of the entire mill property, 
who should call before them the partners, hear testimony as to 
the state of the accounts between them as to the partnership 
property and report the facts collected back to the Court, 
together with the proceeds of the sale, so that, should objec- 
tion be made by any one of the partners to the correctness of 
such report, a jury should be forthwith empanelled, to which 
the report, and all matters involved in the partnership should 
be submitted, and that the jury should be instructed by their 
verdict to assign to each partner such share of the money 
brought into Court from such sale as he was equitably enti- 
tled to; and further, that they should find, upon the facts, 
that such partnership be entirely dissolved, and that the 
judgment upon such finding should be so moulded as to 
cover the whole partnership business. 

What more could have been done in a Court of Equity ? 
That this could not have been done at law before the Code, 
is the opinion of the profession generally. The parties would 
have first been compelled to have gone into equity, procured 
a dissolution of the partnership, had the accounts among 
themselves scrutinized and adjusted, then a decree for the 
sale of the property in order to make a partition. But it is 
not so now. “ And it will require time for the profession to 
wake up so as to comprehend the full meaning of the Code, its 
length, breadth, height and depth.” 

A new era in our State jurisprudence began with the ope- 
ration of the Code. It will be a fatal mistake to adhere to 
the routine and forms in which we have been educated. 

I am sensible they will be abandoned with reluctance, ‘but 
it is to be hoped, as it involves no matter of will on the part 
of the Bench, that it will conform fully and cheerfully to leg- 
islative enactment, especially when within the range of its 
constitutional powers, as this great change unquestionably is. 

5. That, on the part of the defendants below, there is a 
strong desire to retain the pending litigation in the county in 
which it was begun, is evident from the averments of the bill 
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of Stewart, and reasons assigned for his prayer to restrain 
plaintiff from dismissing his suit. They cannot have the 
slightest right in the judgment we are called on to make; 
nor are we permitted to consider the fears entertained by 
plaintiff, arising, as has been alleged by his counsel, from the 
popularity of the counsel of defendants and that of the gal- 
lant soldier, the principal debtor, as also the sympathy felt 
by his county men for the security, who is an aged and esti- 
mable citizen, or the other causes assigned why the plaintiff 
would now prefer another tribunal and vicinage for the en- 
forcement of his rights. We cannot look to the motives 
which led to plaintiff’s motion to dismiss. The sole enquiry 
must be as to his right to discontinue. By section 3399, Irwin’s 
Code, a plaintiff may dismiss his action in term or vacation, 
This general right to all suitors is abridged in a few particu- 
lar cases. 

A suit may not be dismissed after a plea of set-off is filed so 
as to interfere with the plea, without leave of the Court. See 
section 2856. 

The record shows that after the motion was made to dis- 
miss, and during the same day, a plea which the defendants 
called a set-off, was filed. Had that plea shown on its face 
the existence of a mutual demand, or, perhaps, an equitable 
defence, as a right to an equitable set-off in the security, with 
sufficient certainty, then the plaintiff could not, of right, 
have dismissed his suits, so as to interfere with that plea, with- 
out leave of the Court and upon terms imposed by the Court. 

If the plea had been one of set-off of sufficient certainty in 
its frame, it would, by law, have accomplished what the in- 
junction was sought for, to restrain plaintiff’s right to dis- 
miss. If it was insufficient, surely a bill, whose equity was 
founded on that plea, cannot accomplish the restraint sought 
without the violation of that maxim that “equity follows the 
law.” If the plea was insufficient, the result is necessarily a 
judgment that the injunction was improvidently granted. 

If the plea had been sufficient, the injunction was improp- 
erly granted. There is no escape from this dilemma, for the 
plain reason that the Court of law had possession of the cases 
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and ample jurisdiction. A majority of this Court concurring, 
it is ordered that the injunction be dismissed. 
Judgment reversed. 


WALKER, J., concurring: 


Until the adoption of the constitution of 1861, I think a 
Court of Equity is not, in express terms, mentioned in our 
fundamental law. 

1. “The constitution does not provide for the exercise of 
any equity jurisdiction whatever. * * The constitution 
declares that the judicial powers of this State shall be vested 
in a Superior Court and in such inferior jurisdictions as the 
legislature shall, from time to time, ordain and establish. * 
* * The term ‘judicial powers,’ embraces all cases, crimi- 
nal and civil, at common law and in equity, and the legisla- 
ture, in regulating them, were authorized to make any arrange- 
ment of them not repugnant to the constitution. In the ex- 
ercise of this power they vested jurisdiction in equity cases 
in the Superior Courts. * * The equity jurisdiction was 
created by the act of 1799. (Cobb’s N. D. 467; sec. 53 of 
the Judiciary Act.) It was aspecial grant, and gave an exclu- 
sive jurisdiction. It authorized the Superior Courts to ‘exer- 
cise the powers of a Court of Equity’ by such proceedings as 
were ‘usual in such cases.’” Gilbert vs. Thomas, 3 Ga. R., 
579 and 580. In Beall vs. ex. of Fox, 4 Ga. R., 404, it is 
decided that “ the Superior Courts in this State are empow- 
ered to exercise general equity jurisdiction, in all cases where 
acommon law remedy is not adequate.” In delivering the 
opinion of the Court, p. 423 and 424, Judge Warner says, 
“ When we take into consideration the contemporaneous 
construction which has been given to it (the 53d section of 
the Judiciary Act,) in favor of such general equity jurisdiction, 
in all cases where common law remedy was not adequate by 
our Courts, for a period of nearly fifty years, without any 
attempt, on the part of the legislature, to restrict its exercise, 
we can not now consider it as an open question.” Now, the 
Revised Code, section 3045, says, “Generally, equity juris- 
prudence embraces the same matters of jurisdiction and modes 
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of remedy in Georgia as was allowed and practiced in Eng- 
land.” There need be no doubt then, as to what equity juris- 
diction in Georgia now is, except in ascertaining what was 
allowed and practiced by the Courts of Chancery in England, 
In 1820, (Cobb’s Dig. 463 and 464,) the legislature passed 
an act declaratory of the meaning of this 53d section, which 
section specifically enumerates as grounds of equity jurisdic- 
tion: First, To compel parties to discover, on oath, all points 
necessary to the investigation of truth. Second, To discover 
transactions between copartners and co-executors. Third, 
To compel distribution of intestate estates, and the payment 
of legacies. Fourth, To discover fraudulent transactions for 
the benefit of creditors. After reciting the whole section, and 
also reciting that, by construction, equity had drawn to itself, 
exclusively, all cognizance of the cases enumerated even when 
they might depend on aliunde proof “to the manifest em- 
barrassment of justice in many cases, to the injury of the 
good citizens of this State; for remedy whereof, Be it enacted 
that from and after the passage of this act, whenever in any 
of the cases enumerated in the before recited section, a plain- 
tiff or complainant shall conceive that he, she, or they can 
establish his, her, or their claim, without resorting to the con- 
science of the defendant, it shall and may be lawful for every 
such plaintiff or complainant to institute his, her, or their 
action upon the common law side of the Court, and shall not 
be held to proceed with the forms of equity; any law or 
usage to the contrary notwithstanding.” Section 2d provided 
for the filing ofa bill of discovery, after the commencement 
of the common law action in aid or defence thereof in all cases 
where it might be necessary. Let it be borne in mind that 
it was by virtue of a construction of this 53d section that the 
Court of Equity assumed general equity powers; and then 
the act of 1820 says that in any of the cases enumerated in 
that section the plaintiff or complainant may, if he shall con- 
ceive that he can establish his claim without resorting to the 
conscience of the defendant, institute his action at law, and 
shall not be held to proceed with the forms of equity; and 
we have a remedy at law for any equitable cause of action 
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whatever, provided the plaintiff conceives he can prove his 
case without resort to the conscience of the defendant. 

If, after the institution of his action at law, he wished 
to have the testimony of his adversary in aid or defence of 
his common law action, he could file a bill for the discovery 
of testimony. The act of 1847, Cobb’s Dig. 465, authorized 
parties to compel discoveries at common law. If the act of 
1820 had received that liberality of construction to give 
Courts of law jurisdiction of equitable causes of action, which 
the 53d section received, in order to give the Courts of Equity 
jurisdiction of causes of a general nature, there never would 
have been much necessity for going into a Court of Equity 
at all. We would not have witnessed the anomaly of a 
Judge of the Superior Court. permitting a judgment to go 
against a party to-day, and to-morrow as chancellor enjoin- 
ing it, and after this, submit the case to be tried by another 
jury, selected in the same manner as the previous one presi- 
ded over by the same Judge; and in direct violation of the 
act of 1820, hold the party “to proceed with the forms of 
equity.” By reading the opinion in the case of the Justices, 
ete,, vs. Hemphill, 9 Ga. Rep., 65, it will be seen how reluc- 
tant our Courts then were to give effect to this act. In Cook 
vs. Walker, 15 Ga. Rep., 473, Judge Lumpkin, after giving 
a very interesting history of equity jurisdiction in Georgia, 
says: The act of 1820 complains that equity had drawn 
to itself exclusive jurisdiction of the five sorts of cases there- 
in mentioned ; and confers concwrrent common: law jurisdic- 
tion.” 

2. Thus stood the law at the adoption of the Code. By sec. 
3026 of the Revised Code, “Equity jurisdiction is estab- 
lished and allowed for the protection and relief of parties 
where, from any peculiar circumstances, the operation of 
the general rules of law would be deficient in protecting from 
anticipated wrong, or relieving for injuries done. Sec. 3027. 
No suitor, however, is compelled to appear on the equity side 
of the Court; but he may institute his proceeding for an 
equitable cause of action upon the common law side of the 
Court at his option, and the Court may allow the jury to 
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find a verdict, and a judgment be rendered thereon, so moul- 
ded and framed to give equitable relief in the case, as ver 
dicts and decrees are framed in equity proceedings.” To my 
mind this is clear, and gives a party a right, in any “ equita- 
ble cause of action,” to proceed in equity or common law, 
“at his option.” 

3. It does not take away, or at all interfere with the equity 
jurisdiction, as specified in sec. 3045, but extends the juris- 
diction of a court of law so as to embrace equitable causes of 
action ; in other words to permit the party moving to elect 
whether he will “proceed with the forms of equity” or 
not. 

4. Once a party elects his forum he will be bound by 
such election, for where law and equity have concurrent juris- 
diction, the Court first taking will retain it unless: a <good 
reason can be given for the interference of equity, Rev. Code, 
3041. It follows, from what has been said, that a party may 
institute his proceeding at common law for‘any cause of at- 
tion, whether legal or equitable, and have such relief as the 
facts of his case may show him to be entitled; and on the 
other hand a defendant may set up, to any proceeding insti- 
tuted against him at law, any ground of defence which he 
may have, whether legal or equitable, to resist a recovery by 
the plaintiff. If he have a set-off of an equitable nature, or 
any other intervening equity, not reached by the principle of 
the common law, he may set this up as a defence to a com- 
non law proceeding and have full, complete and adequate 
relief, in relation to his claim, of whatever character it 
may be. 

I am aware that what is here said does not seem to har- 
monize with the decision in the case of Dudley vs. Love, 
decided at December term, 1866. In that case no question 
was made as to the powers of a Court of Equity, and the 
Court admitted that an additional allegation would have 
entitled the party to an injunction. The question of juris- 
diction was not raised in that case; the question there deci- 
ded, was as to diligence, ete., nothing more. Hence, what is 
said there should be understood in reference to the question 
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as there presented for adjudication. The same may be said 
of other cases decided by this Court. 

5. In the case at bar, Mordecai commenced his proceedings 
at law; he had a right to do so; and having gone into that 
forum, the defendant has no right to oust that tribunal of 
jurisdiction over Mordecai’s case, in order that Stewart may 
have his equitable set-off adjudicated with it. Stewart has 
an equitable cause of action, and in relation to that he can 
select his forum. He may, as he has done, proceed in a 
Court of Equity, and have his rights adjudicated ; or he 
may, as a defense to the case of Mordecai against him, set up 
this equitable cause of action, and have the merits of the 
whole controversy on both sides passed upon in this case, at 
his option. He shows no sufficient reason for taking Mor- 
decai’s case into equity; but he does show a good case for 
equity in his own favor against Mordecai. Such being the case, 
he was not entitled to an injunction to restrain Mordecai from 
proceeding with his common law action, nor was Mordecai 
entitled to have Stewart’s bill dismissed, because it states a 
good eqnitable cause of action, and if true entitles Stewart to 
a decree against Mordecai. Stewart has aright to proceed to 
trial on his bill, and Mordecai, being relieved of the injunc- 
tion, may proceed with his common law proceeding. . It may 
he that Stewart may dismiss his bill and set up the matters 
therein alleged as a defense to Mordecai’s suit. 

6. I have no doubt that if Cutts assigned to Stewart this 
claim for usury before Mordecai sued Stewart, that it would 
be good as a set-off at law, without reference to the sections 
of the Code already cited. By sec. 2218, Rev. Code, “ All 
choses in action arising on contract may be assigned so as to 
vest the title in the assignee.” Chitty defines choses in action 
to he “rights to receive or recover a debt, or money, or 
damages for breach of contract, or for a tort connected with 
contract, but which cannot be enforced without action.” 
1 Ch. Pr. 99. A right to recover a debt, or damages’ for 
breach of contract, may be assigned so as to vest the title in 
the assignee; and the person in whom is the title or legal 
interest has a right to sue for the recovery thereof. 1 Ch. Pl. 
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p. 2. This claim of Stewart by assignment from Cutts was 
legal claim, the subject of set-off according to the principles 
of the common law, and may’ be set-off against Mordecai’s 
claim on Stewart. Nor have I any doubt that Cutts, under 
the circumstances alleged in the bill, could intervene for the 
protection of Stewart, and insist on having the amount of 
this usurious interest applied towards the extinction of the 
liability of this accommodation maker, who was really a 
surety ; provided, of course, that the claim had not been so 
assigned as to make it a valid legal set-off. 

7. Stewart filed a plea of set-off to Mordecai’s action 
against him; this placed it out of the plaintiff’s power to 
dismiss his action so as to interfere with that plea, unless by 
leave of the Court, on sufficient cause shown, and on terms 
prescribed by the Court. Rev. Code, sec. 2856. Therefore 
the plaintiff had no right to dismiss his action of his own 
mere motion but must apply to the Court for that purpose, 
if he wish to dismiss, and the Court will doubtless prescribe 
such terms as will meet the justice of the case, and protect 
the rights of both parties. 

The conclusion at which I arrive is that the Court erred 
in not dissolving the injunction, and his judgment holding it 
up should be reversed; that Stewart may continue to press 
his bill to trial if he wish to do so, or he may dismiss that 
proceeding and set up his equitable set-off against the plain- 
tiff’s demand at law; and that Mordecai can not dismiss his 
case so as to interfere with Stewart’s plea of set-off unless by 
leave of the Court on sufficient cause shown and on terms 
prescribed by the Court, whose duty it is to see that justice 
is done to both sides. 

Judgment reversed. 


Warner, C. J., dissenting: 


In this case, I cannot concur with my brethren in the judg- 
ment which they have rendered. They differ in their reasons 
for the judgment, but concur in the general result thereof. 

This is a bill filed by Stewart against Mordecai and Cutts, 
seeking to enjoin Mordecai from foreclosing his mortgage 
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upon Stewart’s property, with a prayer for, equitable relief, 
in accordance with the facts stated therein. The facts alleged 
are, in substance, that Stewart, the complainant, became the 
security for Cutts to Mordecai, fora large sum of money, and 
as such security, mortgaged his property to Mordecai to secure 
the payment of the debt; that Cutts, his principal debtor, is 
entirely insolvent; that Mordecai, the principal, is indebted 
to Cutts, his insolvent principal, a large sum of money, for 
usurious interest paid him, which, under the laws of this 
State, Mordecai-is bound to pay back and refund tohim ; that 
Mordecai, the creditor, who is proceeding to collect the debt 
of Cutts out of Stewart, his security, by the foreclosure of his 
mortgage upon the property of the latter, resides out of the 
State, and the prayer of the bill is, that Mordecai may dis- 
cover what amount of money he is indebted to Cutts for usu- 
rious interest paid by Cutts to him, and that the amount of 
money so found to be due by Mordecai to Cutts, may be ered- 
ited on the debt due by Cutts to Mordecai, for which Stewart 
is only the security. The complainant Stewart, insists, that 
inasmuch as he is only the security to Mordecai for the pay- 
ment of Cutts’ debt to him, and the latter being entirely 
insolvent, he is equitably entitled to have the amount due by 
Mordecai to Cutts, credited on the debt due by Cutts to Mor- 
decai for the payment of which he is bound as security, and 
thereby relieve his property to that extent. What justice or 
equity is there in compelling Stewart, as the security of Cutts, 
to pay the full amount of Cutts’ debt to Mordecai, when upon 
a fair settlement and account between Mordecai and Cutts, 
one-half of it may be extinguished and paid off? If Stewart 
has the debt to pay as security for Cutts, he has no remedy 
to reimburse himself out of his insolvent principal, and there- 
fore his equity to have the amount taken and the credit made 
now before his property is sold for its payment, is manifestly 
apparent. ‘The bill alleges that there is a debt due by Mor- 
decai to Cutts for usurious interest. Stewart is interested as 
the security of Cutts,in having that debt appropriated, as this 
Court has held during the present term, in the case of Pope 
‘vs. Williams & Solomon (see the authorities cited in that 
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case.) But it is contended that a Court of Equity, under the 
provisions of the Code, has no jurisdiction to grant the relief 
prayed for in this case; that the complainant seeks to have an 
equitable set-off allowed him; that a Court of law can afford 
him as adequate and complete relief as a Court of Equity; 
that a Court of law having first acquired jurisdiction of the 
case, will retain it, and so mould the verdict as to do com- 
plete justice between the parties. I am perfectly aware that 
in these latter days of progress, there is a certain class of judi- 
cial reformers, so-called, who, not properly comprehending 
or appreciating the beneficial practical results of the remedial 
process of a Court of Equity, seem anxious to abolish it from 
the Courts altogether, and to merge the common law and 
equity jurisdiction into a sort of hermaphrodite proceeding, so 
as to mould verdicts and decrees in the shortest and most ex- 
peditious manner, without any regard whatever, to the well 
defined legal and equitable rights of the parties. This new 
mode of procedure, it must be admitted, requires less profes- 
sional labor, less professional skill and learning, but the rights 
and equities of the parties cannot be half so well considered 
or adjusted. This class of judicial reformers, so-called, are 
like eunuchs in a seraglio, who, incapable of enjoying. the 
pleasures of the place themselves, are unwilling to see others 
do so; hence they are generally in favor of the hermaphrodite 
moulding process, and for abolishing the safe and well estab- 
lished mode of procedure in equity, which the experience of man- 
kind for ages has found to be necessary for the adequate and 
complete protection of individual rights. But the legislature 
has not yet, abolished the jurisdiction of Courts of Equity in 
this State. The 3045th section of the Revised Code, declares 
that, ‘ General equity jurisprudence embraces the same mat- 
ters of jurisprudence and modes of remedy in Georgia, as was 
allowed and practiced in England.” ‘The jurisdiction, and 
remedies, incident to a Court of Chancery still exist in this 
State, have not been taken_away or destroyed by the Code, 
Provision has been made for a certain class of cases, so as not 
to make it necessary for parties to go into a Court of Equity 
to obtain relief, such as a partial failure of consideration in 
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the performance of contracts and cases of like character which 
may. be tried in a Court of law, and the verdict so moulded, 
as to do justice between the parties ; but how a Court of law 
has ever got jurisdiction of this equitable set-off which Stew- 
art claims in his bill, I have not been able to discover. The 
truth is, according to the facts alleged in the bill, a Court of 
law cannot. have jurisdiction of the set-off which he claims ; 
it is purely an equitable right which he asserts, growing out 
of the facts of the case, of which a Court of Equity alone has 
jurisdiction. A set-off, to give a Court of law jurisdiction, 
must be between the same parties, in their own right. Re- 
vised Code, sections 2849, 2850 and 3413. Stewart, the 
complainant, could not plead the set-off in a Court of law 
against Mordecai upon the foreclosure of the mortgage; he 
does not pretend to hold the claim in his own right against 
him, and if he had plead it, a Court of law would not allow 
it. Tinsly vs. Beall 2d Kelly’s R., 184. How, then, can 
it be said that a Court of law has ever acquired jurisdiction 
of this set-off alleged in the complainant’s bill, for the pur- 
pose of moulding it, or for any other purpose? It is assured 
by the majority of the Court, that a Court of law, and a Court 
of equity have concurrent jurisdiction over this question of 
set-off as made in this bill. That is the proposition which I 
deny. But even admitting that a Court of law had jurisdic- 
tion, that Stewart had a remedy in the common law Court 
to enforce this set-off; still, if that remedy was not as com- 
plete and effectual as the equitable relief which he seeks, that 
would not deprive a Court of Equity of jurisdiction. Revised 
Code, section 3040. The general rule as to set-off, is the 
same in a Court of Equity as ina Court of law. The 3084th 
section of the Revised Code declares that, “As to set-off 
equity generally follows the law; but ifthere is an intervening 
equity, not reached by the law, or if the set-off be of an equita- 
ble nature, the Courts of equity take jurisdiction to enforce 
the set-off.” The facts of this bill show an intervening equity 
not reached or recognized by the Courts of law, the set-off 
prayed for, growing out of the facts of the case, is of an 
equitable nature, of which no Court of law has jurisdiction to 
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enforce, either. by the moulding process, or by another pro- 
cess, for the simple reason it has no jurisdiction for that pur. 
pose. In my judgment, the complainant is entitled to have 
his bill retained in Court for the purpose of obtaining the dis. 
covery sought, and the relief prayed for, consequent upon that 
discovery, taking the facts alleged in the bill to be true, and 
that the judgment of the Court below should be affirmed. 





Dunuap Scort, trustee of AMANDA;+C. Situ, plaintiff in 
error, vs. WM. O. SAFFOLD, defendant in error. 


Judge Harris did not preside in this case. - 


1. The reception of interest in advance on a note is prima facie evi- 
dence of a binding contract, to forbear and delay the time of pay- 
ment; and no suit can be maintained against the maker during the 
period for which the interest has thus been paid, unless liberty to sue 
be reserved by the agreement of the parties. 

2. Where J. gave to C. a promissory note, with S. as an accommodation 
endorser, due twelve months after date; ‘‘ interest to be paid annually 
at 10 per cent., otherwise counted as principal,’’ and when the note 
fell due, J. gave to C. anew note for the amount of interest on the 
note in advance for one year at 10 per cent. ; and ten months thereaf- 
ter, J. paid C. said interest note, in consideration that C. would give 
time to J. until he, C., should return from Europe; and all these 
arrangements were made without the knowledge or assent of S., the 
endorser: Held, that the giving of such note for legal and usurious 
interest in advance, and the payment thereof, under the circumstances, 
was a binding contract on the part of the holder to give time to the 
maker, and therefore discharged the endorser. 

. A contract to pay money at a subsequent period, with interest to be 
paid annually, and if the interest be not paid annually, then to become 
principal is valid; it is neither usurious, unconscionable, nor contrary 
to public policy; and the Courts will enforce such a contract. If the 
interest accruing be not paid when due, suit may be maintained to col- 
lect it. 


eo 


Complaint on note. Trial before Judge Wm. M. REEsE. 
Morgan Superior Court. September adjourned Term, 1866. 


This case was argued at December Term, 1866, of the 
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Supreme Court. It was held up on account of the death of 
Judge Lumpkin, and the incompetency of Judge Harris, 
from relationship to one of the parties, and argued by brief 
at December Term, 1867. : 


It was based upon the following promissory note 


“ $4,733.07 Mapison, Ga., August 24, 1857. 


Twelve months after date I promise to pay to the order of 
William O. Saffold, forty-seven hundred and thirty-three 
dollars and fifty-seven cents, interest’ to be paid annually, at 
10 per cent., otherwise counted as principal—value received. 
David 8S. Johnson.” Endorsed: “ W. O. Saffold, C. Camp- 
bell.” “August 24th, 1858, received note for the interest to 
the date of August 24th, 1859.” 


The defendant plead usury; averring that he endorsed the 
note for accommodation only, and it was on the same day 
negotiated by the maker, for his own benefit, to John W, 
Cardwell, in consideration of $4,264.03; these facts were 
admitted to be true. 

For further plea, the defendant averred that without his 
knowledge, or consent, Cardwell, on the 24th of August, 
1858, received from the maker his individual note for 
$473.30, and for which note said endorsed credit was made, 
and said Cardwell, in consideration of said note, agreed that 
he would not sue the maker before the 24th of August, 
1859, and that this discharged defendant from liability on 
the original note. 

Plaintiff read the note to the jury and closed. 

The maker testified that on the 24th of August, 1857, he 
borrowed from Cardwell such a sum of money as that, when 
ten per cent. for twelve months was added to it, and then ten 
per cent. to that, the gross sum would be $4,733.07; that 
defendant was only an accommodation security, and knew 
not of the usury in the loan; that on the 24th August, 1858, 
witness gave his note, at one day for the interest on $4,733.07 
at ten per cent.; that defendant did not consent to, or know 
of this arrangement; that in May or June, 1859, when 
Cardwell was about to leave for Europe, witness paid him 

26 
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said interest note, in consideration that he would indulge 
witness on the original note till Cardwell returned from Eu. 
rope. 

Here defendant rested his case. Plaintiff, in rebuttal, ex- 
amined John B. Walker and others to show Cardwell’s cus- 
tom as to loaning money, and read the answers of Johnson 
to a set of interrogatories to show he contradicted himself, 
but no point was made on this in the bill of exceptions, 

It was admitted that Cardwell died in Paris, France, late 
in the summer, or early in the autumn of 1859, without hay- 
ing returned from Europe. 

The testimony closed and argument had, plaintiff’s attor- 
neys requested the Court to charge the jury: 

1st. That where J. made his note payable to the order of 
S., at twelve months after date, for $4,733.07, the interest to 
be paid annually at 10 per cent., otherwise to be counted as 
principal, and S. and C. endorsed it, and the note was nego- 
tiated by J., it is a legal presumption, that it was not the 
expectation of the endorsers that it would be paid at matu- 
rity, that the terms of the note imply the assent of the 
endorsers to the postponement of its payment from year to 
year, upon the maker’s complying with the conditions as to 
interest. 

2d. That the acceptance by the holder of a sum of money 
or a note, as interest, in advance, was not the acceptance of a 
new contract and security for the debt, nor did it deprive the 
endorsers of any right to order a suit against the maker nor 
bind the then holder, or any transferee of the note, not to sue 
before the expiration of the twelve months from the date of 
the payment. 

3d. That when a payment on a note has been made for 
usurious interest, whether already accrued, or to accrue, and 
the amount paid is ascertained, it must stand as an ordinary 
credit at its date; and the entry of such payment proves 
nothing of an intention or contract between the maker and 
the holder of the note beyond what is expressed in the writ- 
ing. 

The Court gave the first request with the qualification that 
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it must be taken in connection with what he should thereaf- 
ter charge as to the legal import of the note. He refused to 
charge the 2d and 3d requests, giving as a reason therefor 
that the acceptance of a sum of money as interest, in advance, 
was a fact from which the jury might infer that the holder 
had, in consideration thereof, agreed to wait with for the 
principal. 

After rehearsing the terms of the note the Court stated that 
it was due 24th August, 1858, and the maker could have 
been sued after that time if he failed to pay, that it was 
not true that every promise by a creditor to give time to the 
principal, without the consent of the security, would dis- 
charge the security, but that, to have such effect, the promise 
must be based on a sufficient consideration. Such promise 
based on a sufficient consideration not only binds the credi- 
tor so that he cannot sue, but he is not obliged to receive 
any money secured by such agreement, until the time stipu- 
lated for has transpired ; the debtor is bound so that he can- 
not pay within the time limited. Time given to the debtor, 
upon such consideration, without the consent of the security, 
discharges him. An agreement to pay simple interest may 
bea sufficient consideration upon a contract to give time, if 
there is in the contract for time a stipulation by which the 
debtor secures simple interest to the creditor for the specified 
time: ex. gr., if the creditor, his note being due, agree with the 
principal to delay payment for six months, in consideration 
that the principal pay the interest for that time, the promise 
to pay the interest under such circumstances would bind the 
principal to the payment of it for the period agreed upon, 
and thus secure the creditor a right beyond what he had 
before, even if the original note with reference to which the 
promise was made contained an agreement to pay interest ; 
because the debt being due, the principal or security might, 
before the new promise, or agreement, sue at any time and 
the original contract, therefore, did not secure the creditor his 
interest any longer than it pleased the debtor to let the same 
accrue. A mere promise by the creditor to delay payment 
toa future time without a promise by the debtor to pay in- 











388 SUPREME COURT OF GEORGIA. 


Scott, trustee, vs. Saffold. 








terest, except that contained in the note itself, does not bind 
the creditor. Ordinarily when a debtor pays interest upon a 
note in advance he does so for the purpose of procuring 
delay, and it is generally understood between the parties, when 
such payment in advance is made, (there being no reservation 
to the contrary,) that the creditor has no right to call for the 
debt until the time has elapsed in which so much interest 
would accrue. Payment of interest in advance is a sufficient 
consideration for an agreement to give time, which may be 
inferred from the proof though not expressed. So, also, 
a note given for interest in advance is a sufficient considera- 
tion for an agreement to give time. We may safely say asa 
general rule that the receipt of interest in advance, or secur- 
ing the same in advance by a note, is prima facie evidence of 
a binding contract to delay the time of payment, and no suit 
can be commenced against the debtor during the time for 
which interest has been paid or secured. 

If a security to an obligation which has been delayed by 
such agreement assents to the arrangement he will be bound 
by it, but unless it appears by evidence that he did give his 
assent thereto, he will be thereby wholly discharged. 

After applying this charge to the facts of the case, the 
Court charged at plaintiff’s request, that the new contract 
must be without the consent of the endorser, and to wait till 
a day certain and be so binding that the holder could be 
enjoined from suing before that day. 

The verdict was for the defendant. 

The bill of exceptions assigns as error so much of the 
charge as authorized the jury to infer a contract for indul- 
gence from the payment of interest in advance on said note 
after it was due. 


JosHuA Hitt, Harvey & Scort, for plaintiff in error. 
J. A. Bruuups, for defendant in error. 


WALKER, J. 

The general rule as to the liability of a surety is forcibly 
expressed by this Court in Bethune vs. Dozier, 10th Ga. R., 
238. Says Judge Lumpkin, in this case: ‘The undertaking 
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of the surety being one séricti juris, he can not, either at law 
or in equity, be bound farther or otherwise, than he is by the 
very terms of his contract.” Nor is it of any consequence 
that the alteration in the contract is trivial, nor even that it 
is for the advantage of the surety. Non in hee fodera veni 
is an answer in the mouth of the surety from which the 
obligee can never extricate his case, ib., and numerous cases 
cited and examined. Says Lord Chancellor Loughborough, 
in the leading case of Rees vs. Barrington, 2 Vez. 540; 
“there shall be no transaction with the principal debtor, 
without acquainting the person who has a great interest in it. 
The surety only engages to make good the deficiency. It is 
the clearest and most evident equity, not to carry on any 
transaction without the privity of him who must necessarily 
have aconcern in every transaction with the principal debtor. 
You cannot keep him bound and transact his affairs (for they 
are as much his as your own) without consulting him. You 
must let him judge whether he will give that indulgence 
contrary to the nature of his engagement.” “It is well 
settled by a number of decisions, greater, perhaps, than exist 
on any other point of law, that any act of the creditor, by 
which he precludes himself from demanding performance of 
the principal, or entitles the latter to claim an exemption 
from performance during an appreciable interval of time, 
however small, will inure as a discharge of the surety.” 2 
W. & T. Lead. Cas. in Eq. 2 Pt. 380, (Ed. 1852). If the 
ereditor, by agreement with the principal, without the con- 
currence of the surety, varies the terms of the contract, as by 
enlarging the time, or does any act by which the surety is 
injured, and his risk increased, he is discharged. Curon vs. 
Colbert, 3d Ga. R., 248 ; Worthan vs. Brewster, 30th Ga. R., 
114; Stallings vs. Johnson, 27th Ga. R., 564. In this case 
the note was due the 24th of August, 1858. No interest was 
then due. On that day Johnson, the maker, without the 
assent of Saffold, the endorser, gave his note for one year’s 
interest to become due at ten per cent. compounded at that 
rate. This interest note, including legal and usurious 
interest compounded, was paid before the interest became 
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due under an agreement that the holder would wait with the 
principal until he, the holder, should return from Europe, 
The payment of this note, including legal and usurious 
interest, certainly was a valuable consideration. It was not 
only a contract for usurious interest in advance but the pay- 
ment of such interest in advance. 

1. Now what was the effect of this payment of interest, in 
advance? “ Where a bond creditor, by agreement with his 
debtor, takes interest on his debt by anticipation, that will 
in effect be giving time to the debtor, and will discharge the 
surety ; since a Court of Equity would restrain proceedings 
on the bond until the expiration of time for which the cred- 
- itor had received interest on the bond.” White vs. Blake, 1 
Y. & C. Exch. Cas., 420; 2 W. & T. Lead. Cas. in Eq., 2 
Pt. top p. 362, (Ed. 1852), The very idea of payment of 
interest in advance presupposes that delay of the payment of 
the principal is to be given for the time. The payment of 
the interest is the consideration for an agreement implied 
from the transaction itself if not distinctly expressed, to give 
time on the principal. The general rule is that the reception 
of interest in advance upon a note is prima facie evidence of. 
a binding contract to forbear and delay the time of payment; 
and no suit can be maintained against the maker during the 
period for which the interest has been paid, unless the right 
to sue be reserved by the agreement of the parties. The 
payment of the interest in advance is not of itself a contract 
to delay, but is evidence of such a contract, and while this 
evidence may be rebutted, yet in the absence of any rebutting 
evidence it becomes conclusive. Crosby vs. Wyatt, 10th N. 
H. Rep., 318. There may be cases found conflicting with 
this rule, but we think this sustained by the better reason 
and adopt it. 

2. The contract between Johnson and Cardwell for for- 
bearance, then, being valid, and made without the assent of 
Saffold, necessarily released the indorser from liability. 

It is insisted, however, that while the general rule may be 
as here laid down, yet the peculiar phraseology of the note 
sued on takes this transaction out of the rule. The note is a 
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promise to pay, twelve months after date, $4,733.07, interest 
payable annually at ten per cent., or otherwise counted as 
principal, The argument is that as the note contemplates 
interest to be paid “annually,” that there is an authority 
given by the endorser to the maker and the holder to agree 
for forbearance. The difficulty in the way is that there is 
no authority to pay interest in advance and thereby tie up 
the hands of the holder from proceeding to collect the note 
at any time after it fell due.. The contract was that the 
interest should be paid annually as it should fall-due, “or 
otherwise counted as principal.” It was an agreement, ‘in 
case the note should lie over for a year after it should fall 
due, that the maker would pay the interest due at the end of 
the year, and in case of default then such interest, from that 
time, would become principal and bear interest, without the 
necessity of giving a new note for the interest. The interest 
could in this way be converted into principal as was decided 
by this Court in Pinckard vs. Ponder, 6th Ga. R., 256. 
Whether such a contract as this is will be enforced by the 
Courts was left undecided by the case in 6th Ga. 

3. We have looked into the authorities and are satisfied 
that a contract’ to pay money at a subsequent period, with 
interest to be paid annually, and if the interest be not paid 
annually then the interest to become principal is a valid and 
binding contract, and will be enforced by the Courts. . It 
is neither usurious, unconscionable nor contrary to public 
policy. If the interest be not paid when due, suit may be 
maintained to collect it. Some cases may be found where 
Courts of Equity have refused to carry into effect such con- 
tracts on the ground that they savor of usury ; but the weight 
of modern decisions, as well, perhaps, as of the older ones at 
law, is in favor of the enforcement of such contracts. In 
LaGrange vs. Hamilton, 4 T. R., 612; when a sum of 
money was due by bond, with quarterly payments, and at 
the end of each year, the year’s interest due wastfo be added, 
and the credits then deducted, and the balance to remain as 
principal, it was held not.to be usurious. This case was car- 
ried into the Exchequer Chamber in error, and affirmed, 2 











392 SUPREME COURT OF GEORGIA. 
Thrasher, e¢ al., vs. Partee and wife. 


Hen. Bl, Rep., 144. The cases are reviewed in 1 Am. L. C., 
p- 522, (Ed. 1852), and the annotaters say the better opinion 
is that an agreement to pay interest on interest is not usuri- 
ous nor illegal; and that such an agreement made either at 
or after the time of the original contract will be enforced. 

We think the Court charged right in relation to the custom 
fought to be set up in favor of this private banker or broker, 

We are not aware of any, authority which will make the 
habits of dealing of an individual a part of the laws of the 
land. Under the facts of this case the jury very properly 
found in favor of the endorser. 

Judgment affirmed. 











Earvy W. TuHrasue|er, e al., plaintiffs in error, vs. ABNER 
M. Parte and wife, defendants in error. 


When cestui que trusts averred that the trustee had, with the trust fund, 
bought lands, took title therefor in his own name and mortgaged them 
to T. for loaned money, who was about to sell them under his mortgage 
Ji. fa., and obtained injunction against such sale, and T., in his answer, 
denied all notice or knowledge of any trust, and swore that the transac- 
tion by him was bona fide, and upon a valuable consideration: Held, 
that though the bill shonld not have been dismissed on motion, still, 
the injunction should have been dissolved. 


Equity. Motion to dissolve injunction. Decided by Judge 
Vason. Morgan Superior Court. September Term, 1867. 


Abner: Partee and his wife, Emma J. Partee, (whose mai- 
den name was Emma J. Lane) alleged, in their bill, that she 
was the grand-daughter of William Stallings, who, on the 
10th day of October, 1858, made and published his last will 
and testament, the fourth item of which was as follows: “I 
give and bequeath unto my two grand-children, William 
and Emma Lane, the children of Dawson B. Lane, the 
one-sixth part of my estate, to them and their heirs forever ; 
and do hereby appoint their father, the said Dawson B. Lane, 
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their guardian for both person and property; and should 
either of my said grand-children, William and Emma Lane, 
die before they arrive at lawful age, or marry, then it is my 
will that the whole of the property which I have here given 
them, with its increase, go to the survivor; and should they 
both die without either of them arriving at full age or marry- 
ing, then, it is my will that the whole of said property return 
to my estate and be equally divided between my other five 
legatees or their legal representatives, subject to. the same 
limitations and restrictions as are imposed respectively upon 
them in the property given them in this will.” 

William Stallings died on the 18th of October, 1858,—his 
will was proven and his executors, under said item, delivered 
over to Dawson B. Lane as such guardian, cash and property 
amounting to $40,000.00, or other large sum of money. 
William Lane died in October, 1866, and before he was of 
age. Complainants were married 7th March, 1866, and 
claim the whole of said legacy. 

When Stallings died, Dawson B. Lane owned sind pos- 
sessed a tract of land in Morgan county, and some stock of 
the aggregate value of about seven thousand dollars, and was 
indebted to Stallings over four thousand dollars (as they be- 
lieved) for which Stallings held his note, and the money, for 
which said note was given, almost in whole, was invested in 
said land. When Dawson B. Lane took charge of said 
wards and their property, he owed Stallings an amount suffi- 
cient, as they believed, to cover all his property. At the sale 
of Stallings’ property, Dawson B. Lane bought about twenty- 
five hundred acres of the lands of the estate at about ten 
thousand dollars, and perishable property of said estate of 
about the same amount. And, in settling with the executors 
for said purchases, Dawson B. Lane, as such guardian, gave 
to the executors, receipts for the amount of all of said pur- 
chases and of his aforesaid indebtedness to Stallings, thereby 
investing the money of the wards in all the property he then 
owned. 

The minors were then of tender age,—their guardian, from 
year to year, received large amounts of money for the hire 
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of slaves belonging to the wards, and applied the same to his 
own uses. He received other sums with which he is charge- 
able. He charged them for board and personal expenses (as 
appears by his exhibited returns) which they say is illegal, 
Lane is now involved, and has no property except that afore- 
said, (which is insufficient to pay what he owes the wards) 
and they can rely only on this, because the securities on the 
guardian’s bond, Hugh J. Oglesby and Charter Campbell, 
are insolvent. 

Lane is sued in various cases, and judgments have been 
obtained against him fora large amount. Besides this, he, 
on the 26th of April, 1866, mortgaged to Early W. Thrasher 
three thousand acres of said lands, bought and paid for with the 
trust funds aforesaid, to secure to Thrasher the sum of twen- 
ty-six hundred dollars. They charge that Lane is combin- 
ing with Thrasher and others unknown, cte., to dispose of 
his property so as to defeat the claim of complainants. They 
pray for injunction against Lane and all creditors, and the 
sheriff of said county to keep the lands in statu quo until an 
account may be had with Lane, and a decree made for the 
amount due complainants, and that their claim shall be paid 
out of such property to the exclusion of Lane’s other credi- 
tors. They also pray discovery from Lane, and for such other 
further relief as they may need, etc. Judge Augustus Reese 
(then Judge of the Ocmulgee Circuit) granted an injunction 
as prayed for, restricting it to the property bought of Stall- 
ings’ executors. 

Thrasher, in the same paper, demurred generally, and also 
answered the bill. By the answer he says that the bill shows 
that at Stallings’ death, Lane owned three thousand dollars 
over and above his debts; that the charges in the bill may 
be all true, except as to combination and fraud. But hesaid 
that his mortgage was bona fide taken to secure the loan of 
money ; that he had no notice of any claim by complainants 
on Lane, or his inability to satisfy them, and insisted that he 
could not, in law and equity, be postponed till their claims 
are paid, especially since the insolvency of Lane and his secu- 
rities on his guardian’s bond (if they be insolvent) is the re- 








a 


a = Ss 


— ET a ell 











MILLEDGEVILLE, DEC. TERM, 1867. 395 


—— 





Thrasher, e¢ al., vs. Partee and wife. 





sult of the war, for which has not responsible, etc. Neither 
the bill nor answer, shows the date of the note or mortgage 
held by Thrasher. 

Subsequently, he filed an amended answer, averring that 
Lane purchased the eighteen hundred acres of land (to which 
the injunction applied) on the 7th December, 1858, and took 
from Stallings’ executors title in fee simple to himself indi- 
vidually, and soon after, or about that time, applied for let- 
ters of guardianship over said wards and their property ; 
was required by the ordinary of said county to give bond in 
the sum of $52,000.00; that, at March Term of said Court, 
1859, the jury found a verdict in accordance with the decision 
of the ordinary, and Lane never gave bond as required nor 
received letters of guardianship on said estate until,the 2d 
day of April, 1860. 

Thrasher moved, before Judge Vason (then presiding) to 
dismiss the bill for want of equity, and to dissolve the injunc- 
tion. Nothing was before the Judge except the bill and an- 
awer. The motion was overruled and Thrasher excepted. 


BauaH & THRASHER, for plaintiffs in error. 
N. G. & A. G. Foster, for defendants in error. 


Harris, J. 


Dawson B. Lane, the farther of Mrs. Partee, was the exec- 
utor of the will of Wm. Stallings, her grand-father, and by 
which will considerable property was devised to her, and he 
made the testamentary guardian of the person and property so 
given to his children. Lane having failed to pay over the 
property so devised to this daughter, he having mismanaged 
and wasted her property, and become embarrassed, if not 
insolvent, this bill after her marriage with Partee, was filed 
in their joint names to trace a part of the proceeds devised to 
Mrs. Partee, and which had been invested in lands by Lane 
in his own name, and on which lands the defendant, Thrasher, 
had taken a mortgage to secure a large loan of money made 


by him to Lane. 
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Thrasher answered the bill ; averred the bona fide charac- 
ter of his loan to Lane, and that he took the mortgage on 
the land for his security, without notice of any trust at the 
time, in said land for Mrs. Partee. Upon the filing this 
answer, his counsel moved to dismiss the bill for want of 
equity. This motion was properly refused. The bill, if not 
making a case for a Court of Equity, should regularly have 
been disposed of by demurrer, though oftentimes during the 
progress of a trial a bill is dismissed, on motion, when it be- 
comes apparent that the complainant is not entitled to relief, 
It was not contended that the bill had no equity, but the mo- 
tion proceeded from the misconception that the Court could 
decide that complainants were entitled to no discovery, and 
no relief whenever a full answer was filed. 

Another motion, however, was made by Thrasher’s coun- 
sel, which we are of the opinion the Court below should 
have acceded to. The injunction restraining the levy and 
sale under the mortgage fi. fa., should have been removed 
as there was no allegation in complainant’s bill which impu- 
ted bad faith, or fraud, or notice, or knowledge of any trust 
in Lane for Mrs. Partee to Thrasher at the time, or previous 
to his taking the mortgage on the land, alleged to have been 
purchased with the proceeds of property devised by Stallings 
to Mrs. Partee; and Trasher, having, by his answer, fully denied 
all notice or knowledge of any trust and (sworn) that the trans- 
action was bona fide, and upon a valuable consideration, we 
can perceive no sufficient reason for retaining the injunction to 
the hearing. 

Judgment reversed. 
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Martin Conner, plaintiff in error, vs. SOUTHERN EXPRESS 
CoMPANY, defendant in error. 


By the act of 18th April, 1863, express companies could effectually be 
sued by service of the writ on any one of the agents of the company in 
the county in which such suit was instituted. The act of the 23d Feb- 
ruary, 1868, to perfect service on express companies, provides that 
where its’ president or chief officer resides in this State, it shall be the 
duty of the company to post in a public or conspicuous place, at each 
office where it does business, the name of its president or chief officer 
on whom service can be perfected in this State. These acts construed 
together, seem to regard service on an agent in the county where suit 
is instituted as incomplete, imperfect, where the president or chief 
officer resides in Georgia and his name has been posted as directed by 
the latter act. 

The suit here begun by service of an agent at Columbus in October, 1866, 
was capable of being perfected by a personal service of a copy of the 
original writ and process, on such president or chief officer whose 
name had been so posted. 

The plea of the defendant below, setting forth the facts that the president 
or chief officer of the company resided in Augusta, Ga., and that his 
name had been conspicuously posted in the office of the company at 
Columbus, was admitted by plaintiff, without proof, to be true. The 
Court did right in overruling the demurrer to that plea, but his judg- 
ment ‘‘that plaintiff, by such plea, was barred and defeated in his said 
action,’’ was erroneous. ; 

A suit having been begun by service on an agent at Columbus pursuant 
to the act of 1868, the Court below should simply have required the 
plaintiff to perfect service on the president or chief officer of the ex- 
press company, whose name had been conspicuously posted, &c., 
according to the act of 1866, and should have given plaintiff time for 
such purpose. 


Case. Demurrer. Decided by Judge Worritt. Mus- 
cogee Superior Court. May Term, 1867. 


On the 23d of October, 1866, Conner brought case against 
the Southern Express Company, a corporation doing business 
and having an office in said county, for breach of its contract, 
as a common carrier, made in October, 1865. The defendant 
plead to the jurisdiction, upon the ground that its chief 
officer did not reside in said county but in the county of 
Richmond in said State and averred that it had, in accordance 
with the statute in such case provided, posted in a public and 
conspicuous place, at each of its offices, the name of its pres- 
ident or chief officer on whom service could be perfected. 
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This plea was demurred to. It was admitted in the argu- 
ment below and here that the company was incorporated by 
the Superior Court of Richmond county, Georgia. 

The Court overruled the demurrer, holding that the plea 
barred and defeated plaintiff’s action, and Conner assigns 
that judgment as error. 


Gen. H. L. BENNING, for plaintiff in error. 


Moses & GARRARD, for defendant in error. 


Harris, J. 


The defendant in error is a corporate body, and as such, 
under the general provisions of the Code, touching service on 
corporations, could have been sued in the county where it had 
an office and agent, unless in the act of incorporation a locality 
had been given to this legal entity, or by distinct enactment, 
the right of suit against it elsewhere, had been given. But 
the legislature, for some cause which does not appear on the 
face of its legislation, and which cannot be collected with any 
certainty, by any course of reasoning we might employ, thought 
proper to prescribe specially for service on express companies; 
thus, by the act of the 18th April, 1863, a suit against such 
a company, was made effectual by service of a copy of the 
original writ by leaving it with any agent of any express 
company in any county in which such suit was instituted. 

The facts in this record show that the suit of Conner was 
instituted in the county of Muscogee, and a copy of it served 
on the agent of the Southern Express Company, residing in 
Columbus. 

Had there been no other legislation on the subject of ser- 
vice, it is very clear that, under the act of 1863, the plaintiff 
had complied with the requirements of that act. The legis- 
lature, however, considering that, possibly, much injustice 
might be done to express companies, and large judgments 
obtained against them as common carriers without full and 
ample knowledge of the institution of suits against them for 
damages under the act of 1863, by allowing judgments to any 
amount to be rendered against such companies, upon service 
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upon any petty agent in their employment, enacted on the 
23d February, 1866, another law, entitled “An act to perfect 
service on express companies.” This act provides that where 
the president or chief officer of such company resided in the 
State, that it should be the duty of the company to post in a 
public or conspicuous place at each office where it does busi- 
ness, the name of the president or chief officer, on whom ser- 
vice can be perfected in this State. 

We cannot think that this act repeals the act of 1863, or 
was so intended,—we view itas simply cumulative. Repeals 
of laws by implication, are not to be favored, and when, by a 
fair and liberal construction, they can, without torture, be 
made to harmonize, no Court could be justified in deciding 
that the last act repealed the first. These acts are construed 
together, and thus construed, we are impressed with the con- 
viction that the legislature meant, substantially, to consider 
suits begun by service on an agent in the county where the suit 
was instituted, only as incomplete, imperfect, where the presi- 
dent or chief officer of such express company resided in the 
State, and hence the requirement in such case that his name 
should be posted conspicuously in the offices of the company ; 
that service of a suit if made otherwise, as under the act of 
1863, might be perfected, made complete and effectual by the 
service of such president ot chief officer whose name has been 
so posted. Until service of suit already instituted is thus per- 
fected, the plaintiff could not proceed to judgment. 

We apprehend that, upon service on any agent of express 
companies in a county where suit was begun, a plaintiff would 
be entitled to proceed to judgment, even if the president 
or chief officer resided within the State, unless the company 
had previously posted the name of such president or chief 
officer in a public or conspicuous place in its offices. Sure- 
ly, then, if a suit had been begun under the act of 1863, 
no more could have been intended by the act of 1866 
than to require the plaintiff to perfect the service of his 
suit by causing such president or chief officer residing in 
the State, and whose name had been posted as required by 
the latter act, to be served by a copy of the original writ and 
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process being left with him, before allowing the suit to pro- 
ceed to trial. It certainly could not have intended by requir- 
ing service to be perfected to compel the transfer of the suit 
from the county in which it had been commenced to the county 
of the residence of such president or chief officer whose name 
had been posted. To have done this, would have been not 
only a material alteration of the act of 1863, it would vir- 
tually have prohibited all suits against these companies 
except in the county of the residence in Georgia of such presi- 
dent or chief officer. Our respect for the law-making power, 
precludes the supposition that it could have meant what its 
enactment has not expressed, that its design was a covert, 
indirect repeal of the act of 1863. 

To the suit begun under the act of 1863, by service on an 
agent of the Southern Express Company residing at Colum- 
bus, a plea was filed setting forth that the chief officer of that 
company resided in Augusta, Georgia, and that the name of 

such officer had been posted as directed by the act of 1866. 
The plaintiff demurred to this plea; the demurrer was over- 
ruled, and the Court held “ that the plea was sufficient in law to 
bar and defeat plaintiff’s suit,’ begun under the act of 1863, 

We cannot concur, from the views before expressed, in the 
judgment of the Court below, as there was a pending suit 
begun by service on the agent at Columbus in accordance 
with an unrepealed act, and whilst such service under the 
facts in this case was insufficient, by itself, to authorize the 
plaintiff to proceed to judgment ; still, this imperfect service 
was capable of being perfected in accordance with the terms 
of the act of 1866—that is to say, by a personal service of a 
copy of the original pending suit and process on the president 
or chief officer whose name had been posted conspicuously in 
the office at Columbus. 

The Judge should have sustained the plea no further than 
to refuse to allow plaintiff to proceed to trial until he had per- 
fected the service of his suit as herein indicated, and sufficient 
time should have been allowed to plaintiff for such purpose. 

Let the judgment below be reversed. 
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Tue MecHanics’ BANK, plaintiff in error, vs. StrEPHEN D. 
HEARD, defendant in error. 


A corporation made by the General Assembly of this State, cannot 
terminate its existence by a voluntary surrender of its charter; the 
surrender must be accepted by the General Assembly. 


Under our Code, a corporation may, by a voluntary surrender of its 
franchises} terminate its existence. 
Waker, J., dissenting. 


Assumpsit. Surrender of charter. Tried by Judge Av- 
gustus REEsE. Richmond Superior Court. June Term, 
1867. 

Heard, (on the 8th September, 1866,) sued said Bank for 
$11,677.00, besides interest due on certain of its bills, which 
he owned, and which the Bank had refused to pay. The 
return of the sheriff was, “ personally served a copy of the 
within, upon the defendant, this the 12th day of September, 
1866. JouN D. Smiru, Sheriff R. Co.” 

At June Term, 1867, this return was amended so as to 
read thus: “ Personally served a copy of the within upon 
Thomas S. Metcalf, President of the Mechanics’ Bank, this 
12th day of September, 1866. 

Joun D. Situ, Sheriff R. Co.” 

Thereupon, Metcalf tendered a traverse, averring that on 
said day of service, he was not, and for a long time before 
that day, had not been President of said Bank, nor held any 
office therein ; that he was elected President of the Bank, on 
the 2d day of January, 1865, for that calendar year, and not 
since; that on the 20th day of February, 1866, at a meeting 
of the stockholders of the Bank, duly summoned in terms of 
the charter, by an unanimous vote of said Directors, the charter 
of the Bank was surrendered to the State, and notice of such 
surrender was, by order of said meeting, forwarded to the 
Governor of Georgia, and by him received, and ergo the Bank 
ceased to exist; he ceased to be its President, and ergo the 
said service was void. ; 

And Metcalf’s counsel moved that said traverse be tried 
by a special jury, as a collateral issue. 

27 
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The Court refused so to submit the traverse, stating that 
he would permit the questions involved in said traverse to 
be plead along with other pleas, and required the defendant 
to plead if the Bank had any other pleas. 

Then Wm. T. Gounp, as assignee of the Bank, plead that 
plaintiff should not have his action, ete., because before this 
action was commenced, to-wit: on the 20th day of February, 
1866, said Bank had ceased to exist as a corporation by the 
surrender of its charter, as aforesaid, and because, before that, 
to-wit: on the 20th day of January, 1866, the Bank had 
assigned to him, for the benefit of all its creditors, all its 
property, and notice of such assignment was given in the 
“ Constitutionalist,” a public gazette, in Augusta, in said 
county, and after which surrender no corporate act was done 
by the Bank, nor any official act performed by any of its 
officers, and he prayed to go to the country. 

And JoserH E. Brown, a counsel for divers stockholders 
of the Bank, to-wit: Metcalf, Sibley, Baker and Bishop, plead 
the surrender of the charter and vacation of the officers of the 
Bank as aforesaid, with a conclusion that therefore the ser- 
vice was void. 

It was admitted that Metcalf was the last President of the 
Bank, and that under the by-laws of the Bank its officers 
held their offices until others were elected. 

Plaintiffs’ counsel demurred to Gould’s plea. The Court 
sustained the demurrer upon the ground that such surrender, 
till accepted by the General Assembly, worked no dissolution 
of the Bank. 

Brown then withdrew the plea filed by him, as last afore- 
said, and offered to file for William H. Hibler, one of the 
stockholders of the Bank, a plea averring “ that no judgment 
of this Court can be rendered, in this case, against him, as a 
stockholder of said Bank, by virtue of any publication which 
may have been made, and notice given, under section 3283 
of the Code of Georgia, nor can any execution issue against 
him, or any other person, as a stockholder, by virtue of any 
judgment rendered under any notice given under the pro- 
visions of said section.” 
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The Court refused to allow this plea, ruling that Hibler 
could not defend for himself, though any stockholder might 
defend for the Bank. 

Then Brown, ascounsel for Hibler, filed another plea, aver- 
ring that the charter of the Bank was a contract between the 
State and the stockholders and bill-holders of the Bank, by 
which the State bound itself that the Bank should exercise 
its corporate rights without interruption ; in consideration of 
which promise the Bank undertook to redeem its bills with 
specie, on demand, and the stockholders, upon that considera- 
tion and not otherwise, agreed to be personally liable for such 
redemption in proportion to their stock; that plaintiff ac- 
cepted the bills of the Bank with full notice of these facts ; 
that, while the Bank was performing all its duties, the Gen- 
eral Assembly called a convention of the people of Georgia, 
which convention passed an ordinance of secession from the 
Union, and aided in bringing on a war, which caused a block- 
ade of the ports of Georgia, destroyed commerce, etc., so as to 
force a suspension of specie payment by the Bank, and that 
the General Assembly had dezlared the charters of Banks 
subject to forfeiture for such suspensions, Further, that dur- 
ing the existence of said law, “the stay-law” was passed, and 
was kept in force by re-enactments, and thereby kept the 
Bank from collecting its assets, which were greatly in excess of 
its liabilities, and thereby forced the Bank to suspend. Fur- 
ther, during such suspension, the State, by another act, compel- 
led the Bank to receive, on deposit and in payment of its gold 
debts, Confederate States treasury notes and Georgia treasury 
notes; that they did receive such currency to the amount of 
$1,500,000 00 at per, in payment of such debts, when said 
currency was worth only five cents in the dollar in specie. 
And further, that plaintiff, at and before the war commenced, 
owed the Bank $15,000 00 in gold, which he refused to pay 
(taking advantage of said “stay law”) until the currency had 
depreciated as aforesaid, and then offered, with it, to pay his 
said debt; which, under said act, the Bank was compelled to 
receive in payment, and did receive it, under compulsion, 
which was only in law a payment of the gold value of the 
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said currency. He further plead “set off in the sum of 
$13,000 00 on said debt due and unpaid,” and prayed judg- 
ment against plaintiff for the difference, etc. 

For further plea, he averred that the State, on the Ist day 
of January, 1863, under penalty of forfeiture of its charter, 
compelled the Bank to lend the State $500,000 00 in its bills, 
and to take therefor $500,000 00 of the notes and bonds of 
the State, and afterwards, by convention, repudiated the notes 
and bonds. And further, that plaintiff received these bills 
sued on from the Bank in July, 1863, and that this is there- 
fore a contract falling within the scaling ordinance of the 
convention of 1865, and that when plaintiff took the bills 
they were worth only ten cents in the dollar, and it was in- 
equitable he should recover the face of his notes. 

Plaintiff’s attorneys moved to strike all of this last plea 
except that relating to the set-off and scaling the demand, 
This motion was sustained by the Court. 

The case then went to the jury. Plaintiff submitted his 
bills to the jury as evidence and closed. 

The counsel for Hibler then introduced as witnesses the 
plaintiff and John A. North, late teller of the Bank. 

HEArp testified that when the war began, he owed the 
Bank nothing; his firm, Heard & Simpson, did owe a con- 
siderable amount, (he did not know how much,) he could not 
say it was less than $20,000 or $25,000, or that it was so 
much. The firm kept an account with the Bank, checked on 
their deposits and discounts and had monthly settlements; 








they owed the Bank sometimes more and sometimes less, till | | 


the latter part of 1863 or first of 1864, when they were noti- 
fied by the Bank to close their account, and they paid off all 
they owed in Confederate notes. He, at that time, held none 
of these notes sued on; he took some of them in payment of 
debts and bought some of them since the settlement. Said 
firm was dissolved after the settlement, and he continued bu- 
siness in his own name; and he did not recollect that he 
owed the Bank anything after the settlement. After Con- 
federate moncy became current, all payments and discounts 
were made in it. He got none of the bills from the Bank, 
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but did not recollect from whom he got them. While his 
firm was dealing with the Bank, they had collaterals lodged 
there, which were given up on the settlement. 

NortH testified that Heard & Simpson owed the Bank 
$30,000 00 when the war began, and were endorsers for $25,- 
000 00 more; they did not settle with the Bank till the lat- 
ter part of 1863; but, without reference to the books of the 
Bank, he could not say what Heard & Simpson owed the 
Bank at any particular time, after the war began. The ac- 
count was closed and settled in full in the latter part of 1863. 

The Court charged the jury that no set-off could be al- 
lowed unless some definite sum was shown to be due from 
plaintiff to defendant ; but that in this case there had been 
monthly settlements, but did not show how much remained 
due and that “there was nothing proved in this case that en- 
titles the defendant to either a legal or equitable set-off, and 
that the plaintiff was entitled to a verdict for the amount of 
the notes sued on, with interest from the commencement of 
the suit.” The jury found for plaintiff accordingly. 

There was no motion for a new trial. 


GOULD, as assignee in person, and EHibler, by Brown as his 
counsel, assigned as error— 

Ist. The refusal to allow Metcalf’s traverse of the return 
to be tried by a special jury. 

2d. The holding that the surrender of the charter was in- 
valid till accepted by the General Assembly, and that the 
officers of the Bank were not discharged from their offices by 
said assignment and surrender. 

3d. The ruling out Hibler’s pleas, except as to set-off and 
the scaling of the demand. 

4th. The charge to the jury that the evidence showed that 
there had been monthly settlements, but did not show how 
much remained due. 

5th. The charge to the jury that there was nothing proved 
in this case that entitles the defendant to either a legal or 
equitable set-off. 
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W. T. GouLp, JosepH E. Baown and Jackson Lawton, 
and BAssENGER, for the Bank, made the following points; 

Acceptance by the Legislature of the surrender of a cor. 
poration is not necessary to give effect to the surrender, 

It was arule of the English Common Law, that the sur- 
render of a charter, to be effectual, must be accepted and 
enrolled. That rule was never applicable, and therefore never ' 
of force in Georgia. 

The first inquiry is necessarily izto the reason of the rule, 

“For a number of persons to be incorporated and subsist ag 
a body politic,” is a franchise. And this species of franchise 
is an “incorporeal hereditament ;” i. e., asort of property. 2 
Bla. Com., 37. 

The same writer, in his chapter on “Title by Alienation,” 
referring to the evidences of the transfer of property, or “com- 
mon assurances” of the kingdom, mentions that by “ matter 
of record ;” which, he says, is “an assurance transacted only 
in the King’s Public Courts of Record.” 2 Bla. Com., 294, 

And “no freehold may be given to the King, or derived 
from him but by matter of record ;” he mentions, as subjects 
of these grants, which were thus “matter of record,” “lands, 
honours, liberties, and franchises.” 2 Bla. Com. 344-6. 

It was necessary that these grants should be enrolled in 
Chancery. 

Now, as a grant was an alienation by, on the other hand, a 
surrender of the thing granted was an alienation to the King. 
But as the King could not grant, so he could not receive any 
such thing, but ‘‘ by matter of record.” 2 Kyd on Corp., 165. 
Grant on Corp., M. P., 39. Bull N. P. 226-7. 

It appears, then, that the rule in question was a thoroughly 
technical one, founded on special reasons and growing out of 
the peculiar mode of conveyancing prescribed by the Com- 
mon Law in transactions between King and subject. And it 
applied only to that one class of corporations, viz: those created 
by charter from the King. There were no corporations by 
Act of Parliament, when those writers published their works. 
1 Bla. Com., 473. 1 Kyd Corp., 61. 

They are invariably distinguished from each other as “char- 
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tered corporations,” and “parliamentary” or “statutory cor- 
porations.” Grant Corp., 6, 7, 9, 306-8. Wilcock Mun. 
Corp., M. P., 25, 26, 331—2, ete. 

The rules of the Common Law as to the dissolution of par- 
liamentary corporations must have become the law of our 


statutory corporations. 


For a reason already stated, the earlier English reports and 
writers make no allusion to this subject. But recent writers 
announce it as indisputable law that a parliamentary corpora- 
tion cannot surrender. Grant Corp., 45, 46, 307,308. Wil- 
cock Mun. Corp., 332. 

See the language of Lord Eldon in 1 Mylue & Keen, 
161-2, cited in Grant Corp., 289, 290, to show the nature of 
the contract created by a parliamentary corporation. 

‘Grant lays it down as the law in England that a parlia- 
mentary corporation cannot be deprived of its being or its 
privileges by a quo warranto. Grant Corp., 307, 308. 

And that even when the passing of the constituting statute 
had been obtained by a fraud upon the Parliament, the Court 
of Chancery could not relieve a corporator from his obliga- 
tions under it, because it could not annul a law of the land. 
Grant Corp., 292, who cites 11 Sim., 328. 1 Eng. Railw. 
Cases, 640. 

But though the creating act could not cease to be law save 
by a repealing act, the corporation was free to abandon its 
privileges. 3 Man. Grang. & Scott, 54 Eng. Com. L. Rep., 
936-7. 

This was the law of Georgia until the Code went into 
operation, which, in section 1640, for the first time announces 
that our statutory corporations may surrender. 

The Legislature cannot have intended by “ surrender” that 
technical surrender which was peculiar to the English char- 
tered corporations. See also Code, sections 1442, 1443, 1444. 

An assignment is equivalent to a surrender. 

A corporation was dissolved by the death of all its mem- 
bers. A corporation, which failed to elect its officers at the 
appointed time, was by that failure dissolved. 1 Bla. Com., 
485. A corporation, consisting of several integral parts, was 
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entirely dissolved by the loss of one of those parts, though 
all the others remained complete. 1 Bla. Com., 485, notes, 
‘Grant Corp., 302-3. 2 Kyd Corp., 448-9. 3 Burr. 1866, 
3 Term R., 199. 3 East., 213. 4 East. 17. 1 Dyer. 100 a, 
3 Rep., 75. 2 Kyd, 467. Grant Corp., 306. 2 Kent Com., 
308-9. Ang. & Ames Corp. 654. 

It has been intimated that if the corporation can restore 
itself, its existence is only suspended, not extinguished. But 
this has not met with approbation, and is not the doctrine of 
the English Courts. 2 Kyd, 448-465. 

A corporation in Georgia, which makes an assignment 
under section 1442 of the Code, is in this situation. It is 
insolvent. It assigns all its effects. 

This view is sustained by some of the best American au- 
thorities. 19 Johns., 456. 6 Cowen, 217. 8 Cowen, 387, 
1 Hopkins, 301. 

In a casein 7 Johns. Ch. 217, usually cited to the contrary, 
the corporators continued to elect trustees, etc., after the 
assignment ; so that, in fact, the corporate existence was ex- 
pressly maintained. And the decision in 6 Gill & Johnson, 

205, also cited to the contrary, is made expressly to depend 
on the fact that the corporation could call in more capital, 
and resume business. 


A. R. Wrieut, I. T. SaumaxkeE and H. W. HILiiarp 
replied as follows: 

The law at the time of our adopting statute, required an 
acceptance, of a surrender, by the King, and enrollment 
thereof, to dissolve a corporation, whose charter was granted 
by the King: and a repealing act of Parliament, where char- 
ter was granted by Parliament. 

Penobscot Broom Corp., vs. Lawson. 16 Maine, 224. 16 
Maine, 314. Grant on Corporations, 45, S. P. Grant on 
Corporations, and notes, 39,S. P. Grant on Corporations, 
306-7. 1 Swan 164: Angell & Ames, section 773. Bos- 
ton Glass Manufactory, vs. Langdon 24. Hick., 49. 2 
Kent. Com., 306 n. (a.) 

In Georgia, therefore, an act of repeal, or acceptance of a 
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surrender is necessary to dissolve our corporations with their 
consent. Code sections 1638, 1640. 

But the omnipotent power of Parliament, and the power 
of the King, to dissolve corporations was qualified by the 
United States Constitution, which forbids acts impairing the 
obligation of contracts. United States Constitution, Art. I, 
section X. 

This charter is a contract between the State, on the one 
part, and Stockholders on the other. 4 Wheaton 518. 16 
Geo. R., 289. 19 Geo. R., 325. 2 Kent Com., 306., s. p. 

These bills are contracts between the bill-holder, on one 
part, and the corporation and stockholders on the other part. 
The liability of the latter is several, and ultimate. 19 Geo. 
R., 328. (4.) Acts of 1853-4, p. 178. 

Therefore, to dissolve charter, as between the State and 
stockholders, both parties must consent ; and there must bea 
repealing act, or an act of acceptance of a surrender, by the 
General Assembly. 4 Wheaton R., 518. 2 Kent Com., 306, s. p. 
Story on partnerships, section 268, section 118. Story on 
Agency, section 49. Broom’s Legal Maxims, 681. 15 Pick., 
351, 360. Ang. & Ames on Corp., 657. Grant on Corp., 
307. 7 Cowen R., 45. 1 Swan, 164. 8 Peters, 281. 4 
East., 327. 6 Geo. R. 130. 16 Geo. R. 289. 

The immediate effect of such proceedings upon the bills 
before the Court, would be to release the corporation from its 
personal, immediate and primary obligation, and these con- 
tracts thus would be impaired to that extent. Thornton vs. 
Lane, 11 Geo. R. 459. Moultrie vs. Hoge, 21 Geo. R. 513. 
2 Kent Com. 307, s. p. 

According to the Bill of Exceptions, the question of sur- 
render was decided upon, plea of assignee, and the facts 
set out, do not amount to a surrender in law. 7 Conn. 
Rep.. 45. 1 Swan Rep., 164. Angell & Ames on Cor- 
porations, page 657. Angell & Ames, section 773. 16 Conn. 
R., 179. 20 Conn. R., 447. Grant on Corporations 307, s. 
p.,n.(h.) 24 Pick, 49. 3 DeSaussure 557. 6 Howard’s 
Miss. R., 625, 681. 15 Pick. R., 351. 12 B. Monroe 77, 
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Harris, J. 


The various grounds occupied in argument by plaintiff's 
counsel, are so numerous as to forbid a notice of all of them 
in this opinion, Were we under a necessity to discuss every 
matter drawn into the arguments, to which we have listened 
most patiently, it would impose on us the labor of writing a 
treatise on corporations ; for this, we have neither time nor 
inclination. Confined, as it will be, to such points as we 
deem most material, we will accompany their notice with 
such observations as we think will give an effectual answer to 
the strongest portions of the argument made in support of 
their position. 

That position briefly is: That a Banking corporation may 
under the Code of this State, section 4th, paragraph 1685, by 
a voluntary surrender of its franchises, dissolve itself at its will; 
that to the resolutions of the corporators surrendering their 
franchises no subsequent legislative assent is necessary—that 
in effect an acceptance of such surrender has been given in 
advance. 

This is certainly startling ; called upon for the first time to 
interpret the several clauses of the Code touching the dissolu- 
tion of corporations, we have felt bound by a high sense of 
duty to consider carefully the position assumed and to weigh 
well the consequences which, if we were to accede to it, it 
would induce upon the interests and business of the State. 
Our profound and undoubted conviction is that it is unsup- 
ported by law and on principle untenable. 

In no’ branch of the Common Law are the great and lead- 
ing principles which control it more distinctly stated and 
illustrated than those touching the creation and dissolution of 
corporations. Elementary treatise after treatise has issued 
from the press, on both sides of the Atlantic, by Kyd and 
Grant, Angell and Ames, on Corporations. Besides these there 


are some valuable chapters on the same subject in Kent’s Com- 


mentaries and very many decisions, which will enable any 
one who is patient in investigation to solve without difficulty 
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the questions made by the record. Our task is the applica- 
tion of established principles to the plea of Mr. Metcalf. 

It cannot be denied that all Banking corporations in 
America are the creatures of legislative will, and that no power 
to create such -corporations belongs to either of the other de- 
partments of the State government. Nor can it be denied 
that every act of the Legislature creating, a Banking corpor- 
ation upon its acceptance becomes an executed contract between 
the State and corporation. ‘This principle, decided in Dart- 
mouth College vs. Woodard, 4 Wheaton, places plaintiff in 
error, within the protection of the Constitution of the United 
States. Under such protection it follows that the act crea- 
ting the Mechanics’ Bank as a corporation cannot be modified 
or repealed by the Legislature of Georgia without the free 
assent of the corporators, and then only when such alteration 
or repeal does not effect the rights of its creditors. It may 
be safely asserted that the Legislature, its creator, has no 
power of its will merely to dissolve it. As longas it performs 
its engagement by the Act creating it, it has a corporate ex- 
istence within the limit of time fixed by the Act which can 
not be shortened. 

This brings us to consider the grounds on which corpora- 
tions (private) could be dissolved at Common Law. 

They aré:. 1. Death of the corporators. 2. Surrender of 
charter accepted and enrolled. 3. Forfeiture. Section 3, 
Burrows, Repts. 1866. 

But counsel for plaintiff in error have gravely, and with 
seeming earnestness, asserted a dissolution of a corporation 
by a voluntary surrender, was unknown to the Common Law, 
that such a privilege was the creation of our Code, and upon 
this assumption rests the plaintiff’s case. Let us see if it can 
stand the test of examination. It is said of corporations 
created by letters patent from the crown, that the King could 
not ex mero motu alter or resume his grant. It could be 
dissolved upon the free consent of the corporators surrendering 
their franchises under the seal of the corporation. 

Grant on corporations, p. 303. Rex vs. Lanier, Salk 168. 
8, Meeson and Welsby, 1. 
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Here then we find that surrender was a mode whereby a 
corporation might be dissolved. It was voluntary, for it 
proceeded from the free consent of the corporators. The 
franchise could not be resumed unless the grantees concurred, 
Ibid. Thus we have the definition of surrender ; its charac- 
teristic is that it is voluntary, springing from the free consent 
of the corporators. Can more be necessary to satisfy the 
enquirer that a voluntary surrender was a mode whereby a 
dissolution of a corporation might be effected according to the 
Common Law? To make it complete, such surrender required 
the assent or acceptance of the creator of the corporation, duly 
enrolled and of record. The English authorities cited estab- 
lish these doctrines. 

Our Code, in enumerating the grounds whereby corpora- 
tions are dissolved, but repeats those existing at Common Law. 
“Surrender” is one of them. In a subsequent clause, volun- 
tary surrender is defined, thus clearly showing that in the 
minds of the codifyers they were one and the same mode. 

An identity is thus shown between “surrender” at Common 
Law, and the surrender or voluntary surrender of the Code, 
proceeding alike from the free will of the corporators. Tis 
this which distinguishes them from another mode of dissolu- 
tion by forfeiture; this last is the result solely of coercion, 
compulsion by the judgment of a court. In England the 
surrender was required to be made to the creator of the cor- 
poration. In Georgia, the Code requires it to be made to 
the State, by which the Legislature, as the creator by law of 
Banking corporations, must necessarily be understood. 

It should be kept in mind that the codifyers were commis- 
sioned to embody the principles of the Common Law in force 
in Georgia; they had no authority to originate new matter 
for legislative sanction. It therefore is incumbent on those 
who assert that they went beyond their commission, and 
especially in reference to the subject of dissolution of corpo- 
rations to prove it. It has been assumed in argument by 
plaintiff in error, that familiar as they were with the difficul- 
ties which had hitherto existed in the dissolution of Banking 
corporations, they intended, and did actually, by section 1685, 
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allow of voluntary surrender, so as to remove the restraints 
which had existed at common law to dissolution, by not 
requiring either assent to, or acceptance of such surrender by 
the creator. . 

There can be no greater misapprehension of what was done 
or intended, both by the codifyers and the legislative com- 
mittee, which revised the Code and recommended its adoption, 
than to impute to them an intention to release any exis‘ ing 
restraints on this class of corporations. Why should they ? 
A strong, and I might add, an ineradicable hostility to 
them, pervaded the public mind. Bank corporators had 
been for years, stigmatized, in the cant of low demagogues, 
secking popularity in their assumed guardianship of the 
rights of the people, as aristocrats rolling in wealth, privi- 
leged usurers, monopolists of the rights of the poor, etc., ete. 
And these misrepresentations and falsehoods had become the 
orthodox and intolerant creed of the masses. Poisoned, as 
public sentiment had been, and then was, it would have been 
utterly impracticable to have made such achange. A further, 
and to my mind a conclusive refutation of such conjecture, is 
to be found in the significant fact, that so far from tolerating 
a disolution at the mere will of the corporatien, the Legisla- 
ture, in a previous paragraph in the same section, reserved to 
itself, in reference to all Banking corporations, to be there- 
after created, the unusual and extraordinary power of with- 
drawing at its pleasure, the franchises which it had granted, 
unless otherwise stipulated in the charter. A power thus 
retained, co-extensive with the power of the British Parlia- 
ment in theory, a power which if exerted, (and who doubts 
that it will not be) which virtually divests the Judiciary of 
the duty of dissolving these corporations by judgment of 
forfeiture for an abuse of their charters, with or without 
grounds, summarily, and perhaps capriciously, resuming the 
Banking franchises, which it had granted, surely furnishes no 
argument in support of the assertion of counsel. 

Nor will it be an easy task to reconcile the conjecture 
asserted with the other fact in the Code, of the special reserv- 
ation, to the Legislature solely, of the right to create Banking 
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and Insurance corporations—whilst to the Courts the power 
of creating nearly all other kinds of corporations is assigned, 
Do either of these reservations of power indicate relaxation 
of restraint? They indicate, most clearly, increased rigor, 
The assertion then made, finds no support in facts which can- 
not be reasoned out of existence. 

Still another idea is advanced in support of the ‘assertion 
that a change was intended, and made by the Code, of such 
apparent plausibility as to requre notice. It is that upon a 
voluntary surrender of the Banking franchise, the liability 
of the officers and members is preserved to the creditors, not- 
withstanding the dissolution, and this being so, there could 
be no sound reason why a dissolution should not take place 
at the will of the corporatots alone. Is not a corporation, 
when dissolved, extinct? Its powers, privileges, vitality, and 
name are lost by its death. These consequences may or not 
ensue, all, however, are not dependent on the existing legis- 
lation. Thus where a corporation is dissolved by judgment 
of forfeiture—by statute, the use of the corporate name is 
retained, with a view to collect in the debts due to the extinct 
corporation—but no power of suit against the dissolved cor- 
poration in behalf of its creditors is given, presenting the 
anomaly of an extinct corporation capable of suing, but in- 
capable of being sued. But under the Code, where a Bank- 
ing corporation is dissolved by a voluntary surrender of its 
franchises to the State, and an acceptance thereof, the use of 
the name of such dissolved corporation has not been retained 
for any purpose. 

The result of this will be, that a bill-holder of such Bank- 
ing corporation, if he has omitted to sue and obtain judgment 
against it before its dissolution, is thereafter precluded from 
suing it and obtaining judgment. Without judgment, he 
can have no execution; without execution, there can be no 
return of nulla bona; without such a return, the insolvency 
of such banking curporation is not ascertained with such 
certainty as to enable the bill-holder to prosecute his action 
against the stockholders, under what is termed the liability 
clause, found in most of the Bank charters. Viewed, as the 
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stockholder has been under that clause, as a guarantor for 
the corporation under the repeated decisions of this Court, 
it must be apparent that the successivs steps indicated above 
must be taken before the unpaid bill-holder can reach the 
guarantor. 

May it not be asked in what consists the effectual pro- 
tection of the interests of the general creditors of the Bank- 
ing corporations dissolving by voluntary surrender at their 
own pleasure ? 

The fact is undeniable that no suit can be maintained, as 
the law now stands, against the corporation when dissolved. 

Suppose the dissolving Bank appoints an assignee; the 
assignee does not so stand in the place of the corporation, as 
to authorize the corporation to be bound generally by any 
judgment against such assignee. If a judgment could be had 
at the instance of the bill-holders against the assignee, and a 
return of nulla bona was made on the execution issued thereon, 
such return would not furnish, of itself, satisfactory evidence 
of the insolvency of the corporation so as to allow the bill- 
holder to prosecute the guarantor. At most, such judgment 
against the assignee and return upon the execution, would 
prove that there were no assets of the Bank in the hands of 
the assignee. The insolveucy of the Bank, and the want of 
assets in the hands of the assignee, are not convertible terms, 

Where is the boasted protection afforded bill-holders after 
dissolution by surrender? ‘True, the Code continucs alive 
the liability, but how are the corporators ever to be reached 
as guarantors, when the corporation has been permitted to 
commit suicide, esvaping from existence, the law having pro- 
vided no mode whatever of enforcing, in such a case, the 
ultimate liability of the stockholder? This, in truth, is 
“holding the word of promise to the ear and breaking it to 
the hope.” : 

So much in answer to the position taken in argument by 
counsel. That they have been forced to occupy this line, is 
the result of the fact in the record ; there was no other mode 
by which they could, with any plausibility, evade the call 
made on them, to exhibit the assent of the Legislature to the 
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surrender set up in the plea of Mr. Metcalf, the last elected 
President of the Mechanics’ Bank. 

The plea exhibits the resolution of the corporators to 
surrender their Banking franchise, and that such resolution 
was communicated to the Governor of Georgia, but it contains 
no allegation of assent to such surrender by the Legislature, 
or even by the Governor, nor exhibits any resolution, ordi- 
nance or Act of the Legislature from which an acceptance 
might be inferred. 

Counsel have throughout confounded the resolution to 
make a surrender, with an actual dissolution of a corporation. 
These things are entirely distinct, proceeding from different 
parties. A surrender is not a dissolution ; it is but a mode, a 
way, a mean toanend. The corporators consent to surrender 
their franchise, tender it back to the Legislature, and ask to 
be dissolved as a corporation. This is their free act, and 
proceeds from one party to the contract. If the surrender is 
formal under the seal of the corporation, and the Legislature, 
the other party to the contract, in behalf of the State, accepts 
it, by an Act or ordinance in some authoritative form, and 
that is authenticated as law and ordinances usually are, then, 
and not till then, is the dissolution of the corporation upon 
surrender and the evidence of it complete. 

Carrying throughout the idea of the Act creating this 
Banking corporation being a contract, and the general law of 
contracts that they cannot be dissolved, but upon the consent 
of both parties, and through similar forms to those used in 
making the contract, our astonishment is, that a procedure 
so simple does not at once suggest itself to the common sense 
of intelligent men as the appropriate and natural mode of 
effecting by a surrender, the dissolution of a corporation. 
This mode is in accordance with the principles and invariable 
course of the Common Law, and is pursued in most of the 
States of the American Union. Our Code, whilst it but 
repeated the grounds whereby dissolutions of corporations 
were effected at Common Law, has omitted to prescribe any 
forms to be pursued. This is not surprising, as in condensing 
the leading principles of the Common Law the codifyers were 
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constrained to exclude details necessarily inferential, without 
specification. Adopting the grounds of dissolution at Com- 
mon Law, the Code could have but contemplated that those 
grounds should be executed in the forms of the Common 
Law. 

Now corporations in Great Britain were created either by 
virtue of the Royal prerogatives, or by Act of Parliament ; if 
by the Crown, by letters patent under its seal and duly 
enrolled; if by Parliament, by an Act of the three estates 
duly enrolled and with the great seal attached. 

In the case of Crown grants, when dissolved upon surren- 
der by the grantees, the acceptance of the King of such sur- 
render was required to be enrolled and of record. 3 Burr. 
Repts., 1866. 1 Woodesson’s Lectures, 500. 1 Salk Rep., 
191. Parliamentary could only be dissolved by Act of 
Parliament. See Grant on Corporations. 

The foregoing are familiar principles regulating the crea- 
tion and dissolution of corporations, and they are in accord- 
ance with a maxim prevading the Common Law in other 
departments. Nihil tam conveniens est naturali equilati quam 
unum quoque dissolet eo ligamine quo ligatum est. 

Again, “a corporation aggregate, may surrender and in that 
way dissolve itself, but then the surrender must be accepted by 
government, and be made by some solemn act to render it 
complete.” 2 Kent’s Com. 209. 

An act of the Legislature repealing the act of incorpora- 
tion passed with the assent of the corporators, would undoubt- 
edly be sufficient to effect a dissolution. Revere vs. Boston 
Copper Co., 15, Pick. R., 351. 

The surrender must be by a formal act of the corporation 
under seal; and it cannot avail but by an acceptance of such 
surrender by an enrolled act or law. There must be the same 
agreement to dissolve as to make. The power in a corporation to 
dissolve by its own Act, is too dangerous to be supposed to exist. 
See Boston Glass Co. vs. Langdon. 24 Pickering Repts., 49. 

In this country, where corporations are usually created by 
Act of the Legislature, no mode of surrender is pointed out 


by the books as necessary to be pursued, differing from that 
28 
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in England, where corporations are usually created by charter 
from the Crown. It is said a surrender, if accepted, will be 
sufficient. Angel and Ames on corporations, 638. 2 Kent, 
Com., 250. 15 Pick. R., 351. 

As the identity of surrender at Common Law, as a mode of 
dissolution of a corporation, with the surrender defined by 
the Code, cannot but be conceded by every lawyer, who will 
take the trouble of investigating the subject, and no mode or 
form is prescribed by the Code, as necessary to be pursued in 
order to make it effectual, there seems to me no escape from 
the necessity of alleging, and in support of such allegation 
exhibiting, some Actor ordinance of the Legislature, approved 
by the Governor, assenting to or accepting the proposed sur- 
render of their franchise by the Mechanics’ Bank. 

A dissolution, at the will of corporators, would leave no 
evidence of the surrender but the entry of the resolution of 
the corporators on the minutes of the Bank, and when thus 
dissolved, who can say where will be the depository of the 
minutes ? 

In fine, the proposition of plaintiff in error involves, 
besides what has been said in reference to it, this striking 
inequality, that a law containing a contract of the highest 
importance between the corporation and the State, may be set 
aside and annulled at the will of the corporators, by a mere 
resolution, notice of which is given to the Governor, whilst 
the State cannot alter or repeal that law, or resume the frau- 
chises granted, or compel their delivery up, or cause a disso- 
lution of that corporation, but upon some ground of forfeiture 
judicially established and the judgment thereon of a compe- 
tent Court. Such inequality between the rights of contract- 
ing parties as flows from the position of plaintiff’s counsel, 
demonstrates the absurdity of such position. 

Faulty as is doubtless much of the legislation of the State, 
it will be no light task to demonstrate, from the Code, such 
want of foresight touching the dissolution of Banking corpo- 
rations as the argument of plaintiff’s counsel, throughout, 
imputes. 

The plea of Mr. Metcalf being shown to be defective in 
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several allegations necessary to be made, and not being sup- 
ported by any proof whatever of the assent of the Legislature 
to the proposed surrender of its franchise by the Mechanics’ 
Bank, cannot be sustained. 

We are, therefore, brought to the conclusion that the 
Mechanics’ Bank was not dissolved by the resolution of its 
corporators, and that when the suit of the plaintiff below 
was instituted it was an existing Banking corporation, and 
that service was rightfully made on Thomas Metcalf, its 
last President. This decision carries along with it the other 
pleas in the record. 

Judgment affirmed. 


WALKER, J., dissenting. 


When this case was decided, I reserved the right to dissent, 
in case I could not, on reflection and examination, bring my 
mind to concur in the judgment rendered. Further reflection 
and investigation has satisfied me that my doubts were well 
founded, and the decision was wrong. I will give my 
reasons for so thinking. 

There is no difference between the majority of the Court 
and myself, except as to the construction of our own statutes. 
I concur with them as to what the Common Law was; but I 
differ with them as to the meaning of our statutes. What 
are the provisions of these statutes? Rev. Code, sec. 1683, 
says: “Every corporation is dissolved * * * by asur- 
render of its franchises.” Sec. 1685 says: “A corporation . 
may be dissolved by a voluntary surrender of its franchises 
to the State. In such case, such surrender does not relieve 
its officers or members from any liability for the debts of the 
corporation.” Sec. 1687 says: “Upon the dissolution of a 
corporation for any cause, all of the property and assets of 
every description belonging to the corporation shall constitute 
a fund—first for the payment of its debts, and then for equal 
distribution among its members. To this end the Superior 
Court of the county where such corporation was located, shall 
have power to appoint a receiver, under proper restrictions, 
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properly to administer such assets under its directions.” See, 
1688: “The dissolution of a corporation from any cause 
shall not in any manner affect any collateral or ultimate or 
other liability, legally incurred by any of its officers or mem- 
bers.” By section 1492, where a Bank charter is forfeited by 
the judgment of the Court, at the instance of the Governor, 
“the Judge shall pronounce the judgment for all purposes, 
whatever, saving the use of its corporate name, in collecting 
and paying its debts, and in conveying its real and personal 
estate, which power shall be exercised by a receiver appointed 
by the Court for that purpose.” Section 1499 says: “ When 
a Bank surrenders its charter, or the use thereof, it may make, 
in good faith, an assignment of all its effects for the payment 
of all its debts, as natural persons may, but it cannot thereby 
prevent such preference among its creditors as the law gives.” 
Section 1500 provides that any creditor or stockholder may 
move the Court within six months to set aside the assignment ; 
and, “if the assignment be set aside, a receiver must be 
appointed.” Read in the light of the other sections quoted 
what does section 1685 mean by saying, “a corporation may 
be dissolved by a voluntary surrender of its franchises to the 
State?” And what does section 1683 mean when it says, 
“every corporation is dissolved * * by a surrender of its 
franchises?” “ Is dissolved by a surrender,” and on a dis- 
solution, for any cause, the property shall constitute a fund— 
first for the payment of the debts of the corporation. Section 
1687. 

Under the old law, a corporation might propose to surren- 
der its franchises, and the proper authority could accept or 
reject, as it might see proper, according to the circumstances 
of the particular case. Under the Code the offer to accept 
the surrender is held out to all the corporations in the State, 
and they may make “a voluntary surrender” whenever they 
may choose to do so. The corporation thus ceases to exist 
and the law provides what shall be done with its assets, A 
Bank may make an assignment of all its assets, and if done 
in good faith, the assignment will be upheld, otherwise, the 
assignment will be set aside and a receiver appointed; and a 
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receiver is provided for in all cases where such an officer may 
be needed. The difference between the old law and the Code 
is, that by the former the acceptance of the surrender was 
subsequent to the tender, and by special action in each case, 
while by the latter a general rule is prescribed by which all 
corporations may voluntarily surrender their charters ; the 
State having in advance provided for their acceptance, and 
provided for the distribution of the assets very much as in 
cases of the death of natural persons. The State, one party 
to the contract, by the charter, says the corporators may cease 
to be a corporation by a voluntary surrender ; and when such 
dissolution of the corporation takes place the assets may go 
into the hands of an assignee or receiver, and be disposed of 
in a certain way. When the corporators accept the terms by 
a voluntary surrender, there is an agreement between them 
and the State as to how the corporation is to be dissolved ; 
the act of acceptance is already passed, and what shall be 
done with the corporate assets already provided by law. In 
order that the rights of third persons may be protected, the 
assets of the corporation are to be first applied to the pay- 
ments of its debts, and if a Bank is insolvent, the order of 
paying off the debts shall be the same as is prescribed in 
cases of administration, to the extent applicable, except where 
special preference or postponement is given by law. Rev. 
Code, sec. 1495. If there still be debts outstanding after 
the assets of the corporation are exhausted, section 1688 
comes in and says: ‘ The dissolution of a corporation from 
any cause shall not in any manner, affect any collateral or 
ultimate or other liability, legally incurred by any of its 
officers or members.” Take the whole of the provisions 
together and they seem to be amply sufficient to guard the 
rights of all. The question simply is, whether a corporation 
may terminate its existence or not, the rights of all persons 
being fully protected by law. If such was not the intention 
of the Legislature, I am very much mistaken. I cannot 
understand several of the provisions of the statute unless they 
intended a general rule by which corporations might effect 
their own dissolution by means of a voluntary surrender. If 
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the intention was to give authority to corporations to surren- 
der their franchises at will, and cease to exist as corporations, 
then all the provisions seem to harmonize with this intention, 
and the guards thrown around seem to be sufficient to protect 
the rights of all concerned. As a matter of policy I see 
nothing wrong about it. If the corporators wish to surrender 
their franchise, why not let them do so, and let the corpora- 
tion be dissolved? The corporators so wish. The assets are 
to be applied first, to the payment of the debts of the corpo- 
ration, and then to be distributed among the stockholders, 
If there be debts still due, after the assets are exhausted, 
collateral, ultimate and other liabilities of the officers and 
members are not in any manner affected by the dissolution, 
It follows that, I think, when the charter had been volun- 
tarily surrendered, the corporation ceased to exist, and the 
Court ought to have so held. 
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CHARLES F, McCay, plaintiff in error, vs. F. C. BARBER 
& Son, defendants in error. 


Where B. purchased from M. certain overdue coupons which had orig- 
inally been attached to certain bonds issued by the city of Montgomery: 
Alabama, without authority of law, and were therefore wholly worth- 
less; and B. paid eighty cents on the dollar for them, being the value 
of good coupons at the time; and the sale was made without any com- 
mendation whatever of the coupons by the seller, both parties being 
bankers and brokers, dealing in bonds, coupons and other negotiable 
securities; on suit brought by B. to recover the money paid for the 
coupons, the Court charged the jury that if they found that the coupons 
were void ab initio, the plaintiff had a right to recover; that the igno- 
rance of the defendant of the fact that the coupons were void, did not 
affect the plaintiff’s right to recover, that the doctrine of caveat emptor 
in such eases as the one before the jury, upon a negotiable contract, 
only applies to defects which can be discovered by inspection: Held, 
that the charge was substantially correct, and that inasmuch as justice 
has been done, the verdict should stand, notwithstanding some slight 
inaccuracies in the charge. 

The defendant having received the money of the plaintiff, without giving 
any valuable consideration therefor, is not, in equity and good con- 
science, entitled to keep it. 


Assumpsit. Charge of the Court. By Judge SNEAD, 
City Court of Augusta. May Term, 1867. 


Both the parties and J. R. Wray, were brokers in Augus- 
ta. Barber & Son, through Wray, as their agent, on the 9th 
December, 1865, bought of McCay five coupons, from bonds 
issued by the City of Montgomery Alabama, of the nominal 
value of seventy dollars each, for which he paid eighty 
cents on the dollar. Before buying them he took them 
from MeCay’s office to Barber & Son, and submitted them to 
their examination, to see whether they were issued before or 
after the war, and then returned to McCay’s office and paid 
for them. McCay made no warranty of the coupons nor 
spoke any word of commendation of them. Wray had heard 
there was some difficulty about such coupons before the pur- 
chase. The price paid was the full value of valid coupons. 
Afterwards, Barber & Son learned that these coupons were 


worthless and brought suit against McCay for money had 


and received, etc. 
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The above stated facts and also that the coupons were 
genuine, but had been, by the Supreme Court of Alabama, de- 
cided to be void ab initio, because there was no authority to 
issue them, was all the evidence in the case. 

The Court charged the jury that, if they found that the 
coupons were void ab initio, plaintiff should recover; that the 
ignorance of McCay of the fact, that they were void, did not 
affect plaintiff's right to recover and that caveat emptor in 
such cases, upon negotiable contracts, only applied to defects 
which can be discovered by inspection. 

The verdict was for $280 00, principal, $28 58, interest 
and cost. 

The plaintiff contends that each and every proposition in 
said charge is erroneous. 


W. Ropert McCay, for plaintiff in error. 


Gen. A. R. Wricut and H. V. Jonson, for defendants 
in error. 


WALKER, J. 


This was an action of assumpsit to recover the amount of 
money paid by plaintiffs to defendant for certain coupons 
purporting to be issued by the city of Montgomery, Alabama, 
and which coupons were not the obligations of that corpora- 
tion, though issued by the proper officers. 

The action for money had and received, is an equitable 
action and extensively remedial. It lies, in all cases, where 
money is in the hands of one, which in equity and good con- 
science, should be paid to another. Whitehead vs. Peck, 1 
Kelly R., ‘140. 

The defendant received the money of plaintiffs without 
any valuable consideration, and, therefore, in conscience, is 
not entitled to retainit. The subject of the sale, the coupons, 
was mere waste paper; they were not the obligations of the 
corporation, though they purported to be so. Had they, in 
fact, as they appeared, been the debts of the city of Mont- 
gomery, however worthless as securities for the payment of 
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money they might have been, the sale would have been valid. 
But they were of no binding validity whatever. A valuable 
consideration is essential to a sale. Rev. Code, secs. 2604, 
2678, 2697. A valuable consideration is founded on money 
or something convertible into money, or having a value in 
money. Section 2699. Now I would ask what value in money 
did these coupons possess? And if they possessed no such 
yalue there could be no sale, because a valuable consideration 
in money is essential to a sale. Without such value there 
could be no sale, for there was nothing to sell; and being 
nothing to sell, the defendant obtained the money of the 
plaintiffs without consideration, and cannot, in conscience, 
retain it. : 

Tt is insisted that this was a mere sale of a chattel, and, 
created no liability on the part of the seller whatever. So 
far as the solvency of the corporation is concerned, this is 
true; but a transferrer of a negotiable security by delivery 
is not exempt from all responsibilities. He impliedly war- 
rants that he is the lawful holder, and that the instrument is 
not forged or fictitious. Winter vs. Bullock, 6 Geo. Rep., 233 ; 
Rev. Code, sec. 2736. Byles on Bill, 125. Story on Prom. 
Notes, sec. 118. Where the consideration appears to be val- 
uable and sufficient, but turns out to be wholly false or a 
mere nullity, then a promise resting on this consideration is 
no longer obligatory, and the party paying or depositing 
money upon it can recover it back. 1 Par. on Con., 386; 
citing numerous authorities. Story on Con., sec. 480. 1 
Potts on Oblig., 42. The existence of the thing to be sold, 
or the subject matter of the contract is essential to the validity 
of the contract. Ib.,437. Did these coupons, in point of 
law, have any existence at the time of sale? I think not, 
most clearly, and while a party negotiating securities does 
not profess to be answerable that the securities will be paid, 
he is answerable for the securities being such as they purport 
to be. Jones vs. Ryde, 5 Tan. Rep., 494, (1 E.C. L. R., 
255.) The general principle is that money paid without con- 
sideration upon an instrument which proves to be of no 
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value may be recovered back. Smith vs. Mercer, 6 Tan, 
Rep., 85, (1 E. C. L. R., 520.) 

The case of Young vs. Cole, 3 Bing. N. C., 723, (32 E.Q, 
L. R., 334,) is nearer like the case at bar in its facts than any 
with which I have met. It was an action to recover money 
paid for certain Guatemala bonds, which were invalid for 
want of being stamped, and for this reason were not a mar- 
ketable commodity on the stock exchange. Both parties, at 
the time of the transaction, were ignorant that a stamp was 
necessary. Tindall, C. J., says, p. 730, ‘ It seems to me that 
the sum for which the verdict has been given, is properly 
called money received by the defendant to the use of the 
plaintiff. He delivered the money to the defendant on an 
understanding that the bonds he had received from the 
defendant were real Guatemala bonds, such as were saleable 
on the stock exchange. It seems, therefore, that the consid- 
eration on which the plaintiff paid his money, has failed as 
completely as if the defendant had contracted to sell foreign 
gold coin and had handed over counters instead. It is nota 
question of warranty, but whether the defendant has not 
delivered something which, though resembling the article 
contracted to be sold, is of no value.” Park, J., concurred. 
Bosongrist, J., said: “ Here no consideration has been given 
for the money received by the defendant; the bonds he 
delivered to the plaintiff were not Guatemala bonds, but on 
the stock exchange worthless paper.” Coltman, J: “I am 
of the same opinion.” 

The case of Lambert vs. Heath, 15'M. & W. 485, was 
much relied on by the other side. To my mind that case is 
not at all in conflict with the view we entertain in this case, 
The Lord Chief Baron left it to the jury to say whether 
the scrip bought by the defendant for the plaintiff was 
genuine scrip of the Kentish Coast Railway Company or 
not. The jury found that it was not and gave a verdict for 
the plaintiff. A rule was moved for a new trial and the 
whole opinion of the Court is, “The question is simply this— 
was what the parties bought in the market Kentish Coast 
Railway scrip. It appears that it was signed by the Secre- 
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tary of the Company; and if this was the only Kentish 
Coast Railway scrip in the market, as appears to have been 
the case, and one person chooses to sell and the other buy 
that, then the latter has got all he contracted to buy. That 
was the question for the jury, but it was not left to them; 
the rule must therefore be absolute for a new trial.” All 
that case decides is, that the question should have been left to 
the jury to decide whether the scrip which had been bought 
was the article that the party intended to buy. The ques- 
tion which had erroneously been submitted to them was 
whether the scrip bought was genuine scrip of the Company 
or not, and not whether the scrip purchased was the same 
which plaintiff, intended the defendant should purchase for 
him. ‘This is the whole case, and I think does not in any 
manner conflict with the case of Young vs. Cole, in 3. 
Bingham. The defendant having received money to which 
he is not in equity and good conscience entitled, both law 
and justice unite in requiring him to refund it. 
Judgment affirmed. 


Nore. Warner, C. J., concurred, and Harris, J. dissented; but 
neither wrote out any opinion. 
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Henry L. Toomer, plaintiff in error, vs. HENry J. Dick- 
ERSON, defendant in errer. 


Where D. became security for T., the principal debtor on a bond, for 
negroes purchased in the State of South Carolina, and T., the princi- 
pal debtor, executed a mortgage upon the negroes, so purchased, to 
the creditor to secure the payment of the debt, which morigage was 
recorded in the State of South Carolina, but was not recorded in this 
State, into which the negroes were removed shortly after the purchase 
—within six months after the removal of the same, as required by the 
statute of this State; held that the failure of the creditor to record his 
mortgage in this State, within six months after the removal of the 
property therein, was such an act of omission of duty required by law 
as increased the risk of the security, and exposed him to greater lia- 
bility, and therefore, under the well settled rule of law in this State, 
the security was discharged. 

Held: also, that when a plaintiff seeks to enforce his remedy upona 
contract made in another State, in the Courts of this State, such 
judgment is to be rendered, as the laws of this State authorize and re- 
quire, and not such a judgment as the laws of the State where the 
contract was made, may authorize and allow. The lex fori, and not 
the lex loci, governs as to the remedy in the Courts of this State ina 
suit to enforce the performance of a contract against a surety there- 
on, made in another State. 


Demurrer. Decided by JupGe FLEMMING. Chatham 
Superior Court. May Term, 1867. 


On the 25th day of June, A. D., 1866, in the County 
Court of said county, Henry L. Toomer commenced his 
statutory action against John F. Tucker and Henry J. Dick- 
erson, on their bond for the penal sum of one hundred and 
seven thousand, three hundred dollars ($107,300,) which, at 
the trial term, was transferred by consent of parties to the 
appeal docket of the Superior Court. 

When the cause came up for trial, the defendants having 
pleaded separately, the plaintiff moved ‘the Court to strike 
out all the said pleas except the first plea of the defendant 
Tucker, which was a plea of partial payment; and the 
motion was sustained, and the pleas stricken out accordingly. 

The defendant Dickerson then filed the following pleas : 
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Henry J. DICKERSON, 
ats. 
Henry L. Toomer. 


1st. That he signed said bond, the subject matter of said 
action, as surety, and is only liable as such. 

2d. That the said plaintiff, at the time when said bond and 
the first installment thereof became due and payable, forbore 
to call on said Tucker to pay said bond, and, on the contrary, 
gave time to said Tucker to pay said bond, and the money 
thereon, and, by said forbearance and giving time, injured 
said Dickerson, security, and increased his risk and exposed 
him to liability. 

3d. That when he signed said bond as security, the said H. 
L. Toomer took and received from the said John F. Tucker, 
a mortgage on ninety negro slaves, as collateral security, to 
secure the payment of said bond, and that when said bond 
and mortgage became due the said H. L. Toomer failed and 
delayed for over three years to proceed upon said mortgage 
and collect said money so due, by the sale of said negroes so 
mortgaged, but delayed until the emancipation of said negro 
slaves destroyed said collateral security, which delay increased 
the risk and liability of said defendant, Dickerson. 

4th. That when the said H. L. Toomer took said mortgage 
on said negroes, as above alleged, as collateral security, he 
entirely neglected and failed (after the said negroes had been 
brought into the State of Georgia) to record the said mortgage 
in Georgia, as required by the laws of Georgia, and by such 
failure impaired the lien upon said negroes, and thereby 
increased the risk and liability of said defendant, Dickerson. 

5th. That the forbearance and delay of said Toomer to pro- 
ceed and collect the money due on said bond from said Tucker, 
injured said defendant, inasmuch as during the time given 
by said delay to said Tucker he became insolvent, by reason 
of emancipation of the negroes sold to him, and mortgaged 
by him to Toomer, and by said delay and its consequences 
the risk of this defendant, as security, was increased. 

6th. That by reason of the failure to record the said mort- 
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gage on said negroes on the part of said Toomer, this defend. 
ant was injured, his risk was increased, and his liability 
extended, inasmuch as judgments were obtained against said 
Tucker, which took precedence of the lien of said mortgage, 
The plaintiff then moved to strike out all of said pleas 
except the first. The Court sustained said motion as to the 
2d, 3d and Sth of the said pleas, which were stricken out 
accordingly ; but allowed the 4th and 6th of the said pleas, 
The cause then went to trial on the 1st plea of the defend- 
ant, Tucker, and the Ist, 4th and 6th pleas of the defendant, 
Dickerson, on the evidence following; and a verdict was 
rendered for the plaintiff against the defendant, Tucker, for 
$50,000, with interest from the 1st day of January, A. D,, 
1864, and on $3,500 from the Ist day of January, A. D,, 
1865, and on the like sum from the Ist day of January, A, 
D., 1866, and on the like sum from the 1st day of January, 
A. D., 1867; but the defendant, Dickerson, was discharged. 
The evidence adduced on the trial was as follows: 
The plaintiff introduced in evidence the bond sued on, 
with the indorsements thereon, which are as follows: 


The State of South Carolina. Know all men by these presents, That, 
We—John F. Tucker and Henry J. Dickerson, of the City of Savannah, 
in the State of Georgia, are jointly and severally held and firmly bound 
unto Henry Laurens Toomer, of the city of Charleston, State of South 
Carolina, in the full and just sum of one hundred and seven thousand 
three hundred dollars, to be paid unto the said Henry Laurens Toomer! 
as aforesaid, his certain attorney, executors and administrators or 
assigns: to which payment, well and truly to be made and done, we bind 
ourselves and each and every of our heirs, executors and administrators, 
jointly and severally, firmly by these presents, sealed with our seals and 
dated the 1st day of December, in the year of our Lord one thousand 
eight hundred and fifty-seven, and in the eighty-second year of the 
Sovereignty and Independence of the United States of America. 

The condition of the above obligation is such that if the above bound 
John F. Tucker and Henry J. Dickerson, as aforesaid, or either of them, 
their or either of their heirs, executors or administrators, shall and do 
well and truly pay, or cause to be paid, unto the above named Henry 
Laurens Toomer, as aforesaid, his certain attorney, executors or adminis- 
trators or assigns, the full and just sum of fifty-three thousand six 
hundred and fifty dollars, to be paid as follows, viz: The first installment 
of seventeen thousand eight hundred and eighty-three dollars thirty-three 
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hundredths ($17,883 33) on the Ist day of January, which will be Anno 
Domini, one thousand eight hundred and sixty-one (1861,) the second 
installment, of seventeen thousand eight hundred and eighty-three dollars 
thirty-three hundredths ($17,883 83) to be paid on the Ist day of Jan- 
uary, which will be Anno Domini (1862;) and the third and last install- 
ment of seventeen thousand eight hundred and eighty-three dollars 
thirty-three hundredths ($17,883 83) to be paid on the first day of 
January, which will be Anno Domini (1863,) with interest, annually, 
from the date hereof on the whole amount unpaid, until the whole 
principal and any interest that may become due and unpaid, shall both 
be paid and satisfied fully—then the obligation to be void and of none 
effect, or else to remain in full force and virtue. Sealed and delivered in 
presence of: 
R. F. Axry, Notary Public C. C. 
JOHN F. TUCKER, [. s.] 
H. J. DICKERSON, [1. s.] 


(Endorsements as on said bond.) 


CHARLESTON, January 5th, 1859. 
Received from John F. Tucker, thirty-seven hundred and fifty-five 
50-100 dollars one year interest on the within bond to 1st January, 1859, 
$2,755,50-100 H. Lavrens Toomer. 


Received, Charleston, January 10th, 1860, from J. F. Tucker, thirty- 
seven hundred and fifty-five 50-100 dollars, being in full of one year’s 
interest to 1st instant on the within bond. 
$3,755,50-100 H. Laurens Toomer. 


Received, Charleston, April, 1862, three thousand eight hundred and 
twenty-three 37-100 dollars, on account of the interest on within bond, 
up to the 1st day of December, 1861, and three thousand dollars on 
account of principal. 
$8828.37. H. L. Toomer. 

Received, Charleston, January 3d, 1863, from J. F. Tucker, Esq., 
three thousand five hundred and forty-five 50-100 dollars on account of 
the interest on within bond for one year, and 650 six hundred and fifty 


dollars on account of principal. 
$4195.50 H. L. Toomer. 


Received, Charleston, January 12th, 1864, from John F. Tucker, Esq., 
three thousand five hundred and eight 50-100 dollars in full of one year’s 
interest on the within bond to date. 
$8503.05. H. L. Toomer. 


The plaintiff then closed his case, and the said Henry J. 
Dickerson introduced the following testimony : 

Joun F, Tucker was sworn and testified as follows: 

Mr. Dickerson signed the bond as surety only, receiving 
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no consideration therefor. The bond was given for the 
purchase money of ninety-one negroes, which I bought from 
the plaintiff. The transaction took place in South Carolina, 
where the negroes were. I gave at the same time a mortgage 
of the negroes to the plaintiff to secure the bond. I brought 
the negroes about the same time into this county, where] 
resided, and where they remained until emancipated. 

JOHN CooPER was sworn for the purpose of proving the 
execution of a paper presented to him, purporting to be the 
mortgage above referred to. 

The said mortgage was then introduced, and is as follows: 


Tue Strate or Soutu Caro.ina: 
To all whom these presents shall come: 


I, John F. Tucker, of the city of Savannah, in the State of Georgia, 
send greeting: 

Whereas. I, the said John F. Tucker, as aforesaid, in and by my certain 

“bond or obligation, wherein Henry J. Dickerson is named as surety, 
bearing date even with these presents, stand firmly held and bound unto 
Henry Laurens Toomer, of the city of Charleston, in the State aforesaid, 
in the penal sum of one hundred and seven thousand three hundred dol- 
lars, ($107,300,) with a condition thereunto written for the payment of 
the full and just sum of fifty-three thousand six hundred and fifty dollars, 
($53,650, ) as in and by said bond and condition thereof, reference being 
thereunto had, will more fully and atdarge appear. 

Now know ye, that I, the said John F. Tucker as aforesaid, for the bet- 
ter securing the payment of the said sum of fifty-three thousand six hun: 
dred and fifty dollars, ($53,650,) unto the said Henry Laurens Toomer, 
his heirs, executors, administrators or assigns, together with lawful in- 
terest for the same, I, the said John F. Tucker, as aforesaid, have bar- 
gained and sold, and by these presents do bargain and sell, and in plain 
and open market deliver unto the said Henry Laurens Toomer as afore- 
said, the following named ninety-one negro male and female slaves, to-wit: 
[giving their names]: To have and to hold the said slaves as above named 
and numbered, together with the future issue and increase of the females, 
unto the said Henry Laurens Toomer as aforesaid, his executors, admin- 
istrators and assigns forever. 

Provided always, nevertheless, that if the said John F. Tucker and 
Henry J. Dickerson as aforesaid, or either of them, their or either of 
their heirs, executors, or administrators shall and do well and truly pay, 
or cause to be paid unto the said Henry Laurens Toomer as aforesaid, 
his certain attorney, executors, administrators, or assigns, the full and 
just sum of fifty-three thousand six hundred and fifty dollars, ($53,650, ) 
according to the intent and meaning of the bond aforesaid and of these 
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presents, together with the lawful interest, then this deed of bargain and 
sale, and all and every clause, article and thing therein contained shall 
cease, determine and be utterly void and of none effect, anything herein- 
before contained to the contrary thereof, in any wise, notwithstanding. 

And it is hereby declared by and between the said parties, and the said 
John F. Tucker as aforesaid, his executors, administrators and assigns, 
doth covenant, promise and agree to and with the said Henry Laurens 
Toomer as aforesaid, his executors, administrators and assigns, by these 
presents, that if default shall happen to be made of or in payment of the 
said sum of fifty-three thousand six hundred and fifty dollars, ($53,650, ) 
as aforesaid, according to the true intent and meaning of the bond afore- 
said, that then, in such case, it shall and may be lawful for the said Henry 
Laurens Toomer, as aforesaid, his executors, administrators, attorneys or 
agents, from time to time, and at all times hereafter, peaceably and quietly 
to enter into any or all the messuages, lands or tenements of the said 
John F. Tucker, as aforesaid, and to take the aforesaid negro male and fe- 
male slaves. and their increase, into his custody and possession, and the 
same to hold and detain to his own use and behoof (as his own proper 
goods and chattels) from thenceforth and forever, or the same to sell and 
dispose of at will and pleasure; returning the overplus, if any should 
happen to be, after paying the said sum of fifty-three thousand six hundred 
and fifty dollars, interest, costs, and charges of collection, unto the said 
John F. Tucker as aforesaid, his executors, administrators or assigns. 

In wituess whereof, I, the said John F. Tucker as aforesaid, have here- 
unto set my hand and seal, this first day of December, in the year of our 
Lord one thousand eight hundred and fifty-seven, and of the sovereignty 
and independence of the United States of America the eighty-second 
year. 


in presence of 
JOHN COOPER. ; JOHN F. TUCKER, [1 s. 
R. F. AKrn, 
Notary Public, C. C. 


Signed, sealed and delivered 


Strate or Georc1a—Chatham County. 


By this public instrument, be it remembered that on this eighth day of 
December, A. D., eighteen hundred and fifty-seven, before me the sub- 
scriber, Edward G. Wilson, a Commissioner in and for the State of 
Georgia, appointed by the Governor of the State of South Carolina, to 
take proof and acknowledgment of deeds, mortgages, or any other instru- 
ment to be used or recorded in the said State of South Carolina, per- 
sonally came before me at the city of Savannah, within my jurisdiction as 
commissioner aforesaid, John F. Tucker, the person who executed the 
within instrument of writing, and who is personally well known unto me, 
and acknowledged that he executed the within mortgage or instrument 
of writing for the uses and purposes therein stated, and desires that the 
same might be used and recorded as such in the State of South Carolina. 


29 
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In testimony whereof, I have hereunto set my hand and affixed my 
seal as commissioner as aforesaid, at Savannah, Georgia, this the eighth 
day of December, A. D., eighteen hundred and fifty-seven. 

EDWARD G. WILSON, [1. s.] 
Commissioner of Deeds, etc., 
for the State of S. C., at Savannah, Ga. 


[INDORSED. ] 


John F.. Tucker, 
to } Mortgage. 
Henry Laurens Toomer. 
Dated 1st December, 1857. 
Received 23d December, 1857. 


SEcRETARY State’ s OFFICE, r 
Charleston, 8S. C., Dec. 23d, 1867. § The within mortgage is duly recor- ) 


ded in mortgage he L.L. L. L., page 195, 196 and 197. 
Examined and certified to by James A. Durrvs, 

Fee 2.50-100 paid. Deputy Secretary, State. 

Dourrvs, 

The mortgage bearing no certificate of record in Chatham 
county, William H. Bullock, the Clerk of the Superior Court 
of said county, was sworn, and introducing the County 

Records, from December, 1856, through December, 1858, 
| showed that the mortgage was not recorded during that time. 
i Upon this brief of testimony the plaintiff moved fora new | 
| trial upon the following grounds: 
‘| 1. Because his Honor allowed the fourth and sixth pleas | 
contained in the answer of the said Henry J. Dickerson. 

i 2. Because his Honor charged the jury that if they should 

° find that the mortgage of negroes, given by the said John F. | 
Tucker to the plaintiff to secure the bond sued on, was not — | 
recorded in this county within six months after the said 
negroes were brought into the county, the said Henry J. 
Dickerson was thereby totally discharged from his liability 
as surety on said bond. 

3. Because his Honor charged the jury that it was not 
necessary for the said Henry J. Dickerson to prove any  ! 
actual loss to him by reason of the failure of the plaintiff to | 
record the said mortgage within the time aforesaid, in order 
to entitle himself to be discharged from his liability as surety 
on said bond. 
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4, Because the charge of his Honor upon the defence set 
up by the said Henry J. Dickerson was contrary to law. 

5. Because the verdict of the jury was contrary to law and 
evidence in so far as it discharged the said Henry J. Dicker- 
son from liability. : 

The charge of the Court was as set forth in the 2d and 3d 
grounds. in said motion. 

The motion having been submitted without argument, it 
was ordered, upon the consent of counsel, that the decision of 
the Judge should be rendered in vacation. He overruled 
the motion, and refused the new trial. This refusal is assigned 


as error. 


Jackson, Lawton & BasinGer, for plaintiff in error, 
made the following points and cited the following authorities : 

This mortgage was delivered in South Carolina and is gov- 
erned by the laws of that State. Bl. Com., 307; Toomer vs. 
Tucker, 36 Geo. R., 138; Story on C. of L., secs. 267, 280 
to 395; 4 Geo. R., 3; 13 Peters, 65; 13 Mass., 19; 6 Pe- 
ters, 297, 298. Want of record would not discharge surety 
in South Carolina. Hampton vs. Levy, 1 McCord, Ch., 107; 
Lainy vs. Brevard, 3 Strobh. Eq. R., 59; Capel vs. Butler, 
28. &S., 457. 

The surety is only discharged pro tanto. Capel vs. Butler 
15 N. H., 119. Springer vs. Toothaker, 43 Maine, 381; 
Everly vs. Rice, 20 Penn. (8 Harris) 252 ; Perrine vs. F. Ins. 
Co., 22 Ala., 575; Neff’s Appeal, 96; Watts & S., 36; 
Payne vs. Com. Bk. Natchez, 6S. & M., 24; Smith vs. Me- 
Leod 3 Lee, Ch. 390; Nelson vs. Williams, 2 Dev. & Bat., 
Ch., 118; Griswold vs. Jackson, 2 Edw., Ch. 461; Cullum vs. 
Emanuel, 1 Ala. N. S., 23; Ward vs. Vass, 7 Leigh, 135; 
2 L. Cas. in Eq., 374; Theobald on Prine. and Surety, 140 tc 
144. 


| * 
Tuomas E. Loyp and Hartringe & CuisoLm made the 
following points and cited the following authorities for the 


defendant in error : 
That a security on the bond sued on, is entitled to the same 
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defences at law as in equity. 2 Bailey’s R.; 8 Pick; 7 
Johns, 337 ; 2.Johns’ Ch. R., 554. 

“ Any act of the creditor which increases the risk of the 
security, or exposes him to greater liability, will discharge 
him.” Code of Georgia, sec. 2131. 

This is only the enunciation of the principle prevailing in 
equity prior to the adoption of the Code, and at law in Geor- 
gia. 4 Geo. R., 401; 3 Kelly, 411, ete. 

Any laches or omission on part of creditor to do what duty 
to surety and equity require, whereby the surety has his risk 
increased, or is exposed to greater liability, will also discharge 
the surety, especially in those cases in which the creditor has 
taken collateral security from the principal debtor for the 
payment of the debt. In such cases he is trustee for the sure- 
ty, and any act or any omission on his part in reference to 
this collateral security, which increases the risk, or adds to the 
liability of the surety will discharge the surety. 2 Amer. 
L. Cases (4th ed.) 343, 345; 8 Pick, 122; 22 Ala., 575; 15 
N. Hampshire, 110; 4 Johns’ Ch. R., 223; 19 Eng. L. & 
Kq., 64, 239; 1 Amer. L, C., 348, 349; 3 Comstock’s R., 
459; 2 Sim & Stuart, 457; 5 Eng. Exchequer R., 246; 1 
Smedes & Mar., 189; 6 Smedes & Mar., 38. 23 Geo. R., 
181; 30 Geo. R., 252, 93. 

The failure to record the mortgage, in this case, “ increased 
the risk” of the surety, and “exposed him to greater liabili- 
ty.” Therefore he was discharged. Cobb’s Dig., 172 ; Code 
of Geo., secs. 1958, 1959. 

It is not necessary that the surety should prove any injury, 
or damnification ; the instant the risk or liability is increased 
_ he is discharged. 2 Penn. R., 437; 2 Amer. L. Cases, 340; 

4 Geo. R., 401. 

The cases apparently opposed to the doctrines above set 
forth all admit and recognize the principle that the failure to 
sue the principal debtor, on the part of the creditor, after a 
request from the surety, discharges the surety entirely. 3 
Strobhart’s Eq. R.; 1 McCord’s Ch. R. 

The act of the Legislature of Georgia passed in 1831, in 
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reference to notice to sue, adopts the same principle. 4 Geo. 
R. 402. 

It is not necessary that the surety should pay the debt of 
his principal before he can avail himself of the acts or omis- 
sions of the creditor to discharge him. 3 Kelly, 251; 13 
Johns’ R., 174. 

The creditor must prove that there was no loss, or its ex- 
tent. Holt vs. Body, 9 Harris; 15 N. Hampshire, 119; 5 
Hill, 466; 2 Amer. L. Cases, 369. As to Dickerson, this 
was a Georgiacontract. Levy vs. Cohen, 1 Kelly R. 


Warner, C. J. 


The only question presented, by the record in this case, for 
our consideration and judgment, is whether Dickerson, the — 
security upon the bond of Tucker, the principal debtor, is 
discharged from the payment of the debt to the creditor, by 
reason of the failure of the latter to record his mortgage upon 
the negro slaves when removed into this State, as required by 
the laws thereof. The creditor, it appears, took a mortgage 
upon ninety-one slaves to secure the payment of his debt, and. 
also took personal security for the payment thereof. The 
mortgage upon the slaves was executed and recorded in the 
State of South Carolina; the bond upon which Dickerson 
became security was executed by him in this State. Shortly 
after the execution of the mortgage, the negroes mentioned 
therein were removed into this State by Tucker, the mortga- 
gor, where he resided, at the time of the execution of the same, 
and at the time of the purchase of the negroes from Toomer, 
the plaintiff. By the statute law of this State, mortgages on 


- personal property, executed without the limits thereof, when. 


the property so mortgaged is brought within this State, are 
required to be recorded in the clerk’s office of the Superior 
Court of the county where the mortgagor resides, or if a non- 
resident, then in the county where the mortgaged property is, 
within six months after such mortgaged property is brought into 
the State. Such mortgages, not recorded within the time spe- 
cified, remain valid as against the mortgagor, but are post- 
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poned to all other liens, created or obtained, or purchases made 
from the mortgagor, prior to the actual record of the mort- 
gage. Revised Code, secs. 1946, 1947. 

Whatever may be the rule of law in other States or other 
countries, as to the discharge of securities from liability ; 
yet, in this State, itis not now an open question upon the 
statement of facts, contained in this record. In Jones ys, 
Whitehead, 4 Georgia Rep., 401, this Court asserted, and 
recognized the rule to be, “that whenever the creditor does 
an act, whereby injury, or loss, or liability to loss, or increased 
risk accrues to the swrety, without his assent, he is entitled to 
be discharged. And the Courts uniformly refuse to require 
of the surety to show that he has in fact been damnified.” 

. The same principle was asserted by this Court, in the case of 
Brown vs. Ex’rs of Riggins, 3 Kelly’s Rep., 412. The rule 
asserted in the two cases just cited, has been adopted by the 
Legislature, and incorporated into the Code of Laws of this 
State. By the 2126th section of the Revised Code, it is 
declared that “any act of the creditor, either before or after 
judgment against the principal, which injures the surety, or 
increases his risk, or exposes him to greater liability, will dis- 
charge the security.” The public law of the State, required 
the creditor to record his mortgage in the county into which 
the property had been removed, within six months after its 
removal, which has not been done. Is this failure to record 
his mortgage, in obedience to the requirement of the law, 
such an act of omission on the part of the creditor, as’ 
increased the risk of the security, or exposed him to greater 
liability? The language of the Code is, “any act of the 
creditor,’ which may as well be an act of omission, as any 
other act, whereby the risk of the security is increased, or 
exposes him to greater liability. An act of omission on the 
part of the creditor, when the law requires him to act, may 
be quite as potent for mischief to the security, as an act of 
commission. ‘The question to be answered is, did this act of 
omission on the part of the creditor, in not doing what the 
law required him to do, inerease the risk of the security, or 
expose him to greater liability? When we take into consider- 
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ation the fact, that if the security had been compelled to pay 
this debt to the creditor, he would have been entitled to the 
benefit of the mortgage lien upon his principal’s property, 
in short, to have been subrogated to all the creditor’s rights 
and securities, held by him against the principal debtor, we 
shall then readily discover to what extent his risk has been 
increased, and to what extent he has been exposed to greater 
liability by the failure of the creditor to record his mortgage 
as required by law. By the creditor’s act of omission to 
record his mortgage, his dien upon the principal debtor’s 
property, (to which his security would have been entitled, to 
reimburse himself in the event of the payment of the debt 
by him,) will be postponed to all other leins, created or 
obtained against that property, or purchases made from his 
principal debtor prior to the actual record of the mortgage. 

But it was insisted in the argument of this case, that the 
security had suffered no injury from the failure of the creditor 
to record the mortgage. Upon that point, the record is silent. 
The security has shown, that by the act of the creditor, his 
risk has been increased, and that he has been exposed to 
greater liability, which is sufficient prima facie at least, to 
discharge him. The plaintiff has not attempted to show by 
any evidence in the record, that he was not in fact injured in 
consequence of his increased risk and exposure to greater 
liability. We know nothing upon that point in the case, 
except what the record discloses. The record discloses the 
fact, that in consequence of the failure to record the mortgage, 
as required by law, the risk of the security was increased, 
and that he has been exposed to greater liability ; at least 
such is necessarily the legal effect, from the facts proved in 
the record. 

It was further insisted in the argument, that although the 
bond was executed in Georgia, it was intended to be, and was 
in fact, a South Carolina contract, and as such should be 
governed by the laws of the latter State in its enforcement in 
the Courts of this State. Conceding ex gratia, that it is a South 
Carolina contract, the plaintiff seeks to enforce it in the 
Courts of this State. Neither the validity nor the construe- 
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tion of the contract is questioned. The only controversy 
between the parties is as to the remedy upon that contract in 
the Courts of this State. The question here is, can the 
creditor enforce his renvedy against the security upon his South 
Carolina contract in the Courts of this State, in accordance 
with our laws regulating that remedy? We give to him the 
same rights and remedies in our Courts, for the enforcement 
of his contract, as we give to our own citizens; no more, no 
less. Mr. Justice Story states the rule correctly, when he 
says: “ Whenever a remedy is sought, it is to be administered 
according to the lex fori, and such a judgment is to be 


given as the laws of the State, where the suit is brought, : 


authorize and allow, and nof such a judgment as the laws of 
other States authorize or require.” Story’s Conflict of Laws, 
954, section 572. Dela Verga vs. Vienna 20, Eng. Com, 
Law Rep., 387. Whittemore vs. Adams, 2 Cowen’s Rep., 
626. When a party comes into the Courts of this State to 
enforce his remedy upon his contract, that remedy will be 
enforced in accordance with the laws of this State regulating 
that remedy, and not according to the remedy provided for the 
enforcement of similar contracts in the State of South Caro- 
lina, although the contract may have been made in the latter 
State. 

We have already shown what is the rule of law in this 
State, regulating the remedy against securities, and what acts 
of the creditor will discharge the security from liability on 
his contract as such security. But it is contended that the 
rule asserted by this Court, in regard to the liability of secu- 
rities, in Jones vs. Whitehead, was not the judgment of the 
Court, but merely the obiter dictum of the Judge, who deliy- 


ered the opinion in that case. Perhaps that is quite as con-., 


venient a way to dispose of that case, and the reasons con- 
tained in it, upon the present occasion as any other: but the 
majority of the Court do not take that view of it. We think 
the following legal proposition was necessarily involved in the 
judgment of the Court in that case: “ It is urged, however, 
by the distinguished counsel for the plaintiff in error, that 
the statute of 1831, contemplates some act to be done by 
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the creditor. I reply, the law enjoins a duty to be performed. 
And the neglect, or refusal, of the creditor to sue, after notice, 
is equally culpable as though he had expressly released the 
principal by giving time, accepting a composition, or parting 
with collaterals, without the privity of the defendant. It 
was the servant who knew his master’s will, and did it not, 
that was beaten with many stripes.”4 The question in that 
case was whether the omission of the creditor to sue one of 
the securities, after notice to do so, within the time required 
by the Act of 1831, operated as a discharge of his co-surety. 
It is insisted in this case that there must be some act done by 
the creditor in order to release the security; that the Code 
contemplates only the action of the creditor—not inaction. 
We reply, that the Act of 1827, embodied in the Revised 
Code, requiring the mortgage, held by the creditor in this 
case, to be recorded in six months after the removal of the 
mortgaged property into this State, enjoined a duty to be per- 
formed by the creditor holding that mortgage, so as to preserve 
its lien upon the mortgaged property, that the security might 
have the benefit of it, in the event he had the debt to pay: 
for it is not unreasonable to suppose that he may have been 
mainly induced to become the security for the payment of the 
debt in view of the fact that the mortgage had been executed 
by his principal to the plaintiff to secure its payment. If it 
was now an open question in this Court, which it is not, in 
the opinion of a majority of the Court, we should be extremely 
unwilling to establish the rule that a creditor holding a mort- 
gage upon the property of his principal debtor to secure its 
payment, should be permitted to omit or neglect to perform 
his duty as required by law, whereby, in consequence of 
such omission or negligence of duty required by law, the 
risk of the security is increased or exposed to greater lia- 
bility, and yet, that such creditor should be allowed, under 
such circumstances, to hold the security liable for the pay- 
ment of the debt. For the creditor to remain passive when 
there is no law requiring him to act, is one thing, but to 
remain passive when the law enjoins upon him a duty to be 
performed in regard to matters in which the security, for the 
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payment of his debt, has an interest, is another and different 
thing. The creditor should not be allowed, simply because 
he has ample personal security for the payment of his debt, to 
remain passive and negligent in the performance of his duties 
enjuined by law, so as to increase the risk of such security, or 
to expose him to greater liability. And such the majority of 
the Court believe to be the rule, established by the decisions 
of this Court, and adopted by the Legislature, in the Code, 
declaring what is the law of the State upon that subject. We 
do not consider that we have the right, if we had the incli- 
nation, to alter or change that rule of the law applicable 
to the liability of securities ; our duty is simply to adminis- 
ter the rule as we find it, and as we think the Court below 
has done in this case. Let the judgment of the Court below 
be affirmed. 





Note.—WaALKER, J., concurring, wrote out no separate opinion. 
Harris, J., dissenting. 


John F. Tucker, of the city of Savannah, bought of Henry 
Laurens Toomer, of Charleston, South Carolina, on the 1st 
December, 1857, ninety-one slaves, for the sum of $53,650, 
upon a credit, payable by installments. For the purchase 
money, Tucker made his bond, with Dickerson, of Savan- 
nah, as security thereto ; and on the same day Tucker execu- 
ted a mortgage on the slaves so bought and gave the same to 
Toomer, as cumulative security. 

The mortgage was conditioned that upon default of pay- 
ment, as stipulated by the bond, he, Toomer, might enter and 
take possession of the slaves and sell and dispose of the same 
at his pleasure, accounting to him, Tucker, for the overplus. 

To this mortgage it does not appear that Dickerson was a 
party, or that he was induced to become surety on the bond 
by reason of this cumulative security, or that he had stipu- 
lated inany wise in reference to it. 

The mortgage being a part of a Carolina transaction, was 
only recorded, according to the laws of that State, on the 
23d December, 1857. The negroes were, shortly after their 
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purchase, removed by Tucker to Chatham county, Georgia. 
But, upon examination of the register of deeds and mortgages 
of that county, no record of this mortgage was found to have 
been made up to 1866. 

Suit, during the year 1866, was instituted in Chatham Su- 
perior Court, on the bond, against Tucker, principal debtor, and 
Dickerson, his surety. To whis action Dickerson, amongst 
other pleas, set up as a defence, that as surety on the bond 
he had been discharged from all liability by reason of the failure 
of Toomer to record the mortgage of Tucker within the time 
prescribed by the law of Georgia. 

The plea as to loss by emancipation of the slaves, and oth- 
ers, were overruled ; this, as to the failure of Toomer to re- 
cord the mortgage of Tucker was held good, and under the 
direction of the Court, a verdict was found for Dickerson. 
A new trial was moved for by Toomer on various grounds, 
and was refused. That refusal has been brought, by writ of 
error, to this tribunal and by the majority has been affirmed. 
I cannot concur in the charge of the Judge below touching the 
plea sustained by him, in either his law or reasoning, and 
therefore dissent from the judgment of my associates. 

The whole transaction being a Carolina one, and complete 
and valid by her laws, and by those laws the surety, Dicker- 
son, being bound by his engagement and liable to respond to 
Toomer without being entitled to any relief whatever, I am un- 
able to perceive any reason why, upon principles of comity, 
and especially that of lea loci contractus, in the Courts of 
Georgia, Toomer should be denied that redress he would have 
been entitled to had Dickerson been an inhabitant of Caro- 
lina. 

But I shall not discuss this point in the record. I pro- 
ceed to examine the main question upon which the affirmance 
has been made of the decision below, viz: Does the law of 
Georgia authorize the discharge of a surety on a bond because 
the creditor, who has taken of the principal debtor a cumu- 
lative security, in the form of a mortgage by that debtor on 
the property he purchased, failed to record (within the time 
prescribed by the law of Georgia) that mortgage ? 
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It is not pretended by those who hold the affirmative that 
their decision has been made in conformity to the principles 
of the common law, but in accordance with the decisions of 
this Court and the Code of Georgia, which they assert have 
changed the common law. When asked for those decisions 
and portions of the Code making the changes alleged by them, 
they cite Jones vs. Whitehead, 4 Kelly R., 399, and sec. 2126 
of the Code. 

Let us subject these references to such an examination as 
the importance of the question considered demands. The 
first remark I make upon the case from 4 Geo. R., is that it 
was made under the act of 1831. Prince Dig., 471. That 
act gave the right to a surety on any note or other instrument, 
after it had become due, to require the holder or creditor to pro- 
ceed to collect the same within three months; if the holder 
failed to comply with such requirement, the surety was declared 
to be no longer liable. Until this act, there was no such 
right belonging to a surety, and no such consequences as his 
discharge could have resulted. This was a change in the 
common law of a most important character. Before that act, 
the substance of which is incorporated in section 2128 of the 
Code, a surety on bond or note could not have availed him- 
self, when sued on it, of any such defence as that he had 
given notice to or required the holder to sue the principal in 
the bond or note, and that he had failed or refused. The 
surety could, previously, only have protected himself against 
apprehended insolvency of his principal by paying up the 
bond or note to the creditor and then at his, surety’s, own 
expense suing his principal. 

' To remedy this, which the Legislature deemed an evil, it 
passed this act. 

It is to be carefully remembered that no relief whatever is 
given to the surety by the passiveness, omission or neglect of 
the creditor to sue the principal debtor on such contract. 
None except in the special case where the surety had required 
suit to be brought in pursuance of the provisions of this 
act. If he did not give notice or require suit to be brought, 
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he was left upon the precise footing where the act of 1831 
found him. 

The facts in the case of Jones vs. Whitehead were deter- 
minable, properly, only by that act ; the question there being 
whether Whitehead, a co-security with Reynolds for Jack- 


' gon, was not entitled to be discharged, because of Reynolds 


having required Jones to sue Jackson and Jones’ failure to 
comply with such requirement ; or, in other words, Reynolds, 
asurety, having been discharged by the failure of Jones to 
sue Jackson, was not Whitehead, a co-security, by operation 
of law, entitled, also, to be discharged, as the discharge of 
Reynolds, by operation of law, produced a material change 
in the contract, prejudicial to Whitehead ? 

I take the rule stated by Chief Justice Marshal, in Sturges 
vs. Crowninshield, 4 Wheaton, to be of universal applica- 
tion: “The positive authority of a decision does not ex- 
tend beyond the facts on which it was made.” ‘I have 
quoted this rule with a view to exclude many things which 
were introduced into the opinion of Chief Justice Lumpkin, 
which had no direct application to the case in the record, 
irrellevant to its facts, and which being found there and not 
carefully analyzed by those who have quoted them, has 
caused all the confusion of legal principles, to my mind, so 
apparent in the decision of this case below, and its affirmance 
here. 

Beyond the change made by the act of 1831, in the prin- 
ciples of the Common Law, I cannot think any was made. 

That act, it will not be pretended, has any application to 
the facts in this record, and can furnish no rule for their 
decision ; nor, legally, can the case of Jones vs. Whitehead, 
4 Kelly, decided under it. 

That case was decided in 1848. J¢ surely made no change 
in the Common Law, when it announced as the sum and 
substance of the English and American adjudications, “ that 
whenever the creditor does an act whereby injury, or loss, or 
liability to loss, or increased risk accrues to surety, without 
his assent, he is entitled to be discharged ?” 

This swmmary was not a statement of our Statute Laws, 
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for none existed at that time, on this subject ; it but grouped 
together principles of the Common Law which had been 
extracted from hundreds of decisions. 

The Code of Georgia was adopted in 1862, and section 
2126 of it was extracted from this summary of Common Law 


decisions in 4 Kelly. Where then is the change or altera- 


tion of the Common Law in that summary, or paragraph of 
the Code embodying it? It isa profound mistake into which 
they have fallen in alleging any change in general principles, 
except that made by the act of 1831, and that has no just 
application to this case. 

But it is said that the case in 4 Kelly establishes the rule that 
the omission or failure on the part of the creditor to do an aet 
required by law, discharges the surety. I have stated that the 
case in 4 Georgia was decided alone on its facts, and those facts 
brought it strictly within the act of 1831. Nosuch rule can 
legitimately be deduced from that decision. The swiety had 
required the creditor to proceed to collect the note out of prin- 
cipal debtor, and he failed to comply with such (right in the 
surety) requisition, and it was failure to comply with that 
requirement, upon which the decision was necessarily made. 
This wresting of a particular rule for particular cases, and 
attempting to give to it the character and force of a general 
rule, applicable to and controlling cases not within that spe- 
cial rule, itself being an exception, is mischievous in its ef- 
fects and destructive of the sound reason upon which the 
law reposes. 

Before pronouncing that an omission of creditor to do an act 
required by law, was established by 4 Kelly, and Dickerson 
entitled to its benefits, it would have been well in my breth- 
ren to have looked into the record to ascertain a fact most 
essential to bring Dickerson’s case within the scope of Jones 
vs. Whitehead, viz: Where does it appear that Dickerson, 
the surety on the bond with Tucker, ever required Toomer to 
proceed to sue it or collect it? Where did ever Dickerson 
even require the collateral security —the mortgage—to be re- 
corded ? 

It should be also borne in mind that the case in 4 Georgia 
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grew out of the failure of the creditor to sue the principal 
debtor on an original contract, when required by the surety 
to do it. There was no collateral security in that case, nor is 
there to be found even among the irrelevant things said obiter 
a single principle enunciated in reference to the conduct of the 
holder as to the collateral securities in his hands ! ! 

This case here belongs exclusively to that branch of the Com- 
mon Law which prescribes the duties and relative rights of 
creditor and surety touching collateral securities in hands of 
creditor. 

To sustain the new rule of law which my brethren have 
announced, they have cited with approbation the English case 
of Capel vs. Baker, 2S. and 8. It is strange that that case, 
made under the guidance of Common Law principles, should 
be quoted by them to sustain the assertion that our decisions 
and Code had altered the Common Law. That case, so far 
from lending any aid to the decision here, is a most perfect 
demonstration of its being erroneous. By reference to the 
report of it, the head note is in the following words: “If, by 


~ the neglect of the creditor, the benefit of some of the securi- 


ties for the debt is lost, the surety is pro tanto discharged.” 

White sold, by ‘indenture, an annuity to Butler, the de- 
fendant, and secured the payment of the same, as it might 
fall due, by a warrant of attorney to confess judgment for 
him in the sum of £3,000, by a demise of leasehold premi- 
ses and by an assignment of two trows or ships belonging to 
said White, which in said indenture were covenanted to be 
British built and respectively registered according to the !aws 
in force. In pursuance of the agreement in the indenture 
contained, a bond was made by White, with plaintiff, Capel, 
as surety, in the penalty of £3,000, in which bond was reci- 
ted the agreement for the sale of the annuity, the indenture 
and securities given. The formalities required by the ship 
register acts were not complied with upon the assignment of the 
vessels, White, to whom the vessels belonged, taking advan- 
tage of the omission, sold the vessels and applied the proceeds 
to his own use. 

The Vice Chancellor, Sir John Leach, held that as the 
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value of the two vessels were lost to the surety on the bond, 
by the neglect of Butler, he, the surety, was entitled to relief 
to the extent of the value thereof. And this case has been re- 
lied on to support the new doctrine that the omission of a 
creditor to record a mortgage within the time required by 
law, discharges the surety entirely!!! 

In this case it is to be noted that the surety on the bond, 
when entering into it as a joint obligor, stipulated for the 
registry, respectively, of the vessels, with the creditor, and but 
for that stipulation in regard to such a collateral security, he 
could not, as surety on the bond, in the English Courts haye 
been entitled to any relief whatever which arose from the 
creditor’s neglect. 

Dickerson, the surety here, unlike Capel there, was no par- 
ty to the taking of the mortgage of Tucker—made no stipu- 
lation about it—yet he gets a relief far beyond what was ac- 
corded Capel, upon what reason it is difficult to discover, un- 
less in the benignity of our Courts, as he failed from imbe- 
cility or carelessness to protect himself, as Capel did, it became 
their bounden duty to shield, by the most liberal interpretation 
of our laws, all sureties from accountability to that abomina- 
ble and accursed race of Shylocks, commonly called credi- 
tors!! 

I have said that by section 2126 of the Code no change 
in the principles of the Common Law was made, and this is 
demonstrated by the summary made of them in 4 Georgia, 
and its identity with section 2126. 

Repeating an idea which should be kept constantly in view, 
that that summary and section 2126 have reference solely to 
the relative rights of creditor and surety as to the original 
contract to which the surety is a party promissor, and have 
none whatever as to collateral securities in the hands of the 
creditor, I proceed to point out portions of the opinion of 
Judge ‘Lumpkin in 4 Georgia which probably have misled 
my associates. 

“ By releasing one of the sureties, the creditor changed the 
terms and the legal effect of the contract, and that, too, with- 
out the consent of the other parties.” Why speak of a re- 
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lease of surety, made by operation of law, as if it was the act 
of the creditor, when there was no act of the ereditor, in 
that case? Undoubtedly a release by the act of the creditor 
of one of the sureties discharges the other, and the general 
principal is right, but the facts did not demand its enunci- 
ation there. The co-security, Whitehead, was discharged 
under the provisions of the act of 1831, simply because Jones, 
the creditor, failed to sue the principal debtor on the note 
after the surety, Reynolds, had required him to proceed. The 
discharge, in this case, did not spring from any act of Jones, 
but from the operation of a special law, providing relief to a 
surety, where his right had been disregarded. There was no 
release by the creditor. 

Again: “ We desire, however, to place this judgment upon 
a broader, firmer foundation than mere grammatical learning 
or technical rules.” The act of 1831—a departure from 
Common Law principles—furnished the sole rule for the de- 
cision of Jones vs. Whitehead. What necessity required the 
enunciation of other principles of the Common Law, how- 
ever abstractedly true, when they had not the slightest perti- 
nency to the facts in that record 2? Thus: “ we believe, how- 
ever, that the following propositions may be assumed as the 
sum and substance of the English and American adjudica- 
tions upon this subject, namely: that whenever the creditor 
does an act whereby injury, or loss, or liability to loss, or in- 
creased risk accrues to the surety without his assent, he is 
discharged, and the Courts uniformly refuse to require the 
surety to show that he has in fact been damnified, holding that 
he is entitled to judge for himself what is for his own bene+ 
fit, that of that he is the only judge, and that another party 
cannot decide for him without discharging him.” 

I freely concede that this summary comprehends nearly the 
whole law touching the acts of ercditors in reference to origi 
nal contracts, whereby a surety thereto may be affected and 
the consequences which in law ensues from such acts, but I 
ask what act of Jones was there in the case he was deciding, 
upon which he predicated this statement of legal principles 
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and their consequences? I am unable to perceive anything 
which authorizes it. 

Again: “ The estalished rule in equity is, if the creditor 
take any step or do any act by which he essentially jeopardizes 
the safety of the surety, the latter is discharged.” This ig 
virtually included in the general summary just quoted, and 
needs no other comment than what has been made. 

In the infancy of this tribunal, the learned and very able 
Chief Justice who delivered the opinion in 4 Georgia, enter- 
tained and acted upon the conviction that the Court could best 
subserve the purposes of its institution, by deciding in a case 
before it all the principles of law which he supposed had any 
pertinency to the subject whether, directly or indirectly, in- 
volved, under the honest but most mistaken impression that by 
so doing he would greatly lessen, perhaps close up, the foun- 
tains of future litigation. The case in 4 Georgia is fairly 
entitled to a conspicuous place in that class of decisions. It 
has, by the introduction into it of legal principles wholly in- 
applicable to its facts, led to serious misapprehensions and 
misapplications of those legal principles unnecessarily in- 
troduced, as is apparent from the decision in this case. 

That no change was made of the principles of the Com- 
mon Law by section 2126, is evident from that section being 
but an extract of what he said in 4 Kelly. Without such 
change as has been mistakenly assumed and acted on, it was 
obviously the duty of the majority here to let this case be 
controlled by those principles. 

At Common Law the distinction between the acts of a 
creditor in reference to the original note or contract, to which 
the surety is a promisor, and that of the failure or negligence 
of creditor to act, is clearly marked. If the creditor by any 
act of his, releases one surety or compounds with him, the co- 
security will be discharged, as the act of the creditor changes 
the original contract. 

If the creditor, by any act, changes or varies the original 
contract, so as to make a new one of it, the surety not having 
assented to the act, is discharged. 

If the creditor grants indulgence to the principal debtor 
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for a consideration, without assent of the surety, the surety 
is discharged. Or if the creditor, by any act of his, disables 
himself from pressing the collection of his debt out of the prin- 
cipal debtor, the surety is discharged thereby. And generally 
if the creditor does any act whereby injury or loss ensues to the 
surety, or any act which subjects the surety to liability to loss, 
or any act which subjects the surety to increased risk, with- 
out the assent of the surety, the surety in each and all these 
cases, is discharged thereby from all liability, and if sued on 
the original contract, may show in his defence any one of 
these acts of the creditor, and upon proof of it, will be dis- 
charged without being required to show that he was actually 


- damnified by such act, for the law has declared that in refer- 


ence to these acts of the creditor the surety is entitled to 
judge for himself of what is for his benefit, and that he is 
of it the only judge, and that the creditor cannot in such 
eases decide for the surety without discharging him. 

Beyond this class of cases, all arising from the acts of the 
creditor, and in reference to the original contract, there is not 
to be found, I apprehend, a decision at Common Law dis- 
charging a surety. 

Failure or omission to act furnishes, at Common Law, with 
reference to the remedies of a creditor or contract itself, no 
defence to a surety whatever. The remedies of the creditor, 
under the contract against the debtor or his estate, are not 
held as trusts for the surety. The surety will not be discharg- 
ed by any degree of passive neglect in not enforcing them. 
Williams vs, Price, 1S. & S., 581. Goodloe vs. Clay, 6 
B. Monroe, 236. A surety will not be discharged by failure 
of the creditor to retain or keep a hold on land of the prin- 
cipal by entering judgment or reviving judgment as long as 
the loss arises from the inaction of the creditor. The inac- 
tion of the creditor, resulting in loss of a lien which would 
otherwise have been available for the payment of the debt of 
the principal, furnishes no ground for the discharge of the 
surety. United States vs. Simpson, 3 Penn. R., 437. Mandorf 
vs. Singer, 5 Watts, 179. Farmers’ Bank Ohio vs. Rey- 
nolds, 13 Ohio, 84. 
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A surety cannot resist a suit on the contract to which he is 
a party, either at law or in equity, on the ground that the 
creditor has omitted to take measures against the principal 
debtor, and that in consequence all opportunity of collecting 
the debt from him is lost. King vs. Baldwin, 2 John Ch, 
R., 554; 18 Pickering, 238. The general rule is that the 
creditor may abstain from active measures against the princi- 
pal. He may even relinquish measures taken to enforce the 
collection of the debt, provided he does nothing which impairs 
or prejudices the remedies or rights of the surety, or interposes 
any obstacle to the collection of the debt. Lenox vs. Prout, 
3 Wheaton, 520. 

The cases referred to sufficiently attest the uniformity with 
which these Common Law principles have been acted on ‘in 
England and America. I add that our Code has distinctly 
re-enacted them, as will be evident from a careful examina- 
tion of Article 2, p.418. Section 2126, recognizes the dis- 
tinction clearly between the acts of the creditor touching the 
original contract, and the failure or negligence of the ercditor 
in reference to it. Thus a mere failure by the creditor to sue 
as soon as the law allows, or negligence to prosecute with 
vigor, his legal remedies, unless for a consideration, will not 
discharge a surety. It cannot have escaped the notice of the 
bar, that in the Code there is no paragraph as to the duties of 
the creditor in reference to collateral securities in their hands 
and the measure of relief to a surety on original contract 
from malfeasance or misfeasance of the creditor in regard to 
them. . 

This absence makes it necessary that we should collect 
from the report those rules, and present them, for if Dicker- 
son has a right to any relief whatever, it is to be derived only 
from them. If a creditor, by his action, releases the lien of 
a judgment or mortgage, or withdraws a levy made on the 
property of the principal debtor, or surrenders a security 
held by him to the prejudice of the surety without his 
assent, the surety may claim a credit on his engage- 


ment to the full amount or value of the property or security 
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surrendered. 2 Watts Repts., 136. 8 Levy & Rawle, 452. 
16 Levy & Rawle, 252. 

Where securities or liens are given to a creditor to secure 
a debt, he cannot relinquish any one of them thus given, to 
the prejudice of the surety on the original contract, thus 
secured, without discharging the surety to an eatent corres- 
ponding with the value of the security surrendered. Thus in 
case of Williams vs. Price, 15S. & S., 581, a judgment had 
been assigned to the creditor as a collateral security, execu- 
tidn had issued and been placed in the hands of the sheriff, 
the creditor directed the sheriff not to levy it, whereby other 
executions obtained a priority, it was held that the surety 
was discharged pro tanto of the debt on account of which the 
judgment had been assigned. 

The parting with a security is immaterial, unless the 
surety shows that he has suffered thereby and the eatent of it, 
otherwise he can have no relief. Ward vs. Vass, 7 Leigh, 135. 

The lien acquired by levy, if relinquished by a creditor to 
the injury of the surety, discharges him to the extent of the 
value of property levied. 6 Alabama, 718; 2 Geo. R., 290; 
2 Geo. R., 405. ' 

Finally, I take it, that no rule is better settled than that 
the negligence, or even malfeasance, ofa creditor as to securi- 
ties held by him, can only be material when his conduct 
has resulted in actual injury, and that the surety in such 
case will be discharged only to the extent of the injury sustained 
by such culpable neglect or malfeasance. 6S. & Marshal, 24. 
5 Harris, 297. 158. &S., 581. 

In Hampton vs. Levy, 1 McCord Ch. R., 107, and in 
Levy vs. Brevard, 3 Stobhart, Eq. K., 50, liens by mortgage 
were given to the creditor by the principal debtor, the ered- 
itor omitted to record the mortgages held as collateral securi- 
ties, and thereby .they were postponed by law (as in Georgia) 
to subsequent incumbrances. It was held that the omission 
to record could not be set up as a defence by the surety to an 
action against him. These cases are parallel in every partic- 
ular with the case of Toomer vs. Tucker, and Dickerson 
security. 
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From the English and American decisions, we may extract 
these general propositions : 

1. That the creditor has nothing more to do in regard to 
the original contract, held by him, than to refrain from 
acting in a way to injure the surety—that he may remain 
quiet and inactive, (in all cases, except when required to sue 
under paragraph 2128,) and the surety will not be discharged, 

2. Thet as to remedies belonging to the creditor, he may 
remain passive, as they are not held as trusts for the surety, 
and the surety cannot entitle himself to any relief from the 
inaction of the creditor in regard to them. 

3. That as respects collateral securities held as trust for the 
indemnity of the surety, the creditor cannot surrender any, 
lien so held, or by malfeasance or misfeasance do any injury 
to the surety, without discharging the surety, in proportion 
to the actual injury he has sustained. 

It is a fact which cannot be disputed that Dickerson, the 
security, complains of no act of Toomer in reference to the 
bond to which he was a joint and several obligor ; there 
being no act of the creditor, there is no principle of law or 
equity to be found even in the most wretched system that 
exists that would discharge the surety from all liability. 

Dickerson’s claim to relief stands alone on the neglect of 
Toomer to record the mortgage of Tucker, given as a cumu- 
lative surety. 

Considering that mortgage as a collateral security for the 
indemnity of Dickerson as security on the bond, in Toomer’s 
hands—if by Toomer’s culpable neglect in failing to record 
the mortgage in Geurgia, Dickerson has sustained any actual 
injury, (and that he must show) that injury thus sustained 
is the exact measure of the relief to which, in all cases of col- 
lateral securities, he is entitled; or the adjudications I have 
referred to are not law. . 

The record shows no actual loss or injury in any respect as 
having been sustained by Dickerson, nor does it even show 
that any judgments or liens were obtained against Tucker, 
to which the mortgage held by Toomer was postponed in 
consequence of failure to record the mortgage. 
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I cannot account for the decision below and affirmed here, 
but from the confounding the act of the creditor with the 
neglect or omission of creditor to act. The poles of the earth 
are not wider apart. With full as much reason can my asso+ 
ciates maintain that darkness is light, cold is heat, rest is 
motion. Whenever these correlatives can, byj udicial de- 
cision, be made identical, then I may cease to think there isa 
difference between the action of a creditor and the non-action 
of acreditor, but not till then. 

By thus confounding inaction with action, they have inter- 
preted section 2126 of the Code as if it read thus :—Any act 
of the creditor (or omission of creditor to do an act required 
by law) either before or after judgment against the principal 
which injures the surety—(or any omission to record a mort- 
gage held by creditor as collateral security) which increases 
surety, risk, etc., ete. 

To thus interpolate section 2126 is to interpolate principles 
of law neither authorized nor intended by the Legislature. 
I have. placed in parenthesis such interpolations that it may 
be seen that I have done no injustice. Without such words 
interpolated, it was utterly impossible to have perverted the 
clear and well defined principles of the Common Law em- 
bodied in this section, so as to authorize the discharge of the 
surety. There is, perhaps, no better mode of testing the 
soundness of a decision than to run out the principle on which 
it rests to its legitimate consequences. The decision here 
asserts the broad principle, and without an exception or qual- 
ification, that the failure of a creditor to record a mortgage 
within the time prescribed by our statutes, subjected Dicker- 
son, the surety on the bond—for whose benefit this cumulative 
security was held by Toomer—to an inereased risk, and there- 
by Dickerson was absolutely discharged from all liability on 
the bond. Is not the inevitable consequence from this, that 
however small the collateral security by mortgage may be 
held by creditor, the failwre to record it discharges the surety 
on the original contract, no matter how much larger it may 
be than such mortgage; or in other words, if the surety is 
bound in a bond for fifty thousand dollars, and a mortgage 
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is given by the principal debtor to secure fifty dollars only, 
and the creditor fails to record the mortgage—the surety’s risk 
being increased thereby—he is discharged entirely from his 
obligation on his bond to pay fifty thousand dollars. This 
absurd and most iniquitous result is the fruit of a mistake 
of law. 

’T was only a few years since that this Carolinian had to 
bear in common with the people of his State the terrible 
wrath, in an age of Christianity and high civilization, of a 
military leader who emulated and transcended in barbaric 
ferocity the example of Attilla—and this was borne with the 
fortitude which patriotism only could inspire—but to be 
stripped by the mistaken judgment of a Georgia Court of 
the little left him by the marauder, is a cruel fate, which even 
the most exalted religious philosophy does not command him 
to endure without complaint. 





Durr GREEN, plaintiff in error, vs. Tae East TENNESSEE 
AND GEORGIA RatLrvaD, defendant in error. 


Note. Watker, J. having been of counsel in this case, did not preside. 


An agreement for arbitration being made in Tennessee, its validity and 
construction in the Courts of Georgia, depend on the laws of Tennessee, 
By the laws of Tennessee an award in parol may be good. 

Though the Judge ruled erroneously, upon extrinsic matters which could 
not possibly affect the actual and really important points in issue, this 
Court will not grant a new trial, when the verdict is right. 


Equity. Arbitration. Tried before Judge MILNER. Whit- 
field Superior Court, Term, 1867. 


For the facts in this case, see the opinion. ‘The other mat- 
ters not therein mentioned, not having been passed upon by 
the Supreme Court, are omitted. 


A. R. Wrieat, J. W. Jounson, for plaintiff in error. 


C. D. McCurcuin, Jupa@e Gatt, of Nashville, for de- 
fendant in error. 
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Harris, J. 


The task of carefully considering the voluminous printed 
document of over two hundred pages, a part of the tran- 
script in this cause, besides the bill of exceptions, has been 
one of no small trouble. When eviscerated of all extraneous 
and irrelevant matter, the case is reduced to narrow limits, 
and involves but few and simple issues. In substance it is 
this: Duff Green, the complainant below, made a contract 
in the year 1848 with Van Dyke, the President of the East 
Tennessee and Georgia Railroad Company, for the construc- 
tion of the railroad of this company upon the terms and con- 
ditions therein specified. This contract was modified by a 
supplemental contract of the 1st July, 1849. 

By a further and final contract between Green and the 
Railroad Company, made the 4th April, 1850, it was stipula- 
ted and agreed that the said Green should surrender to the 
company the East Tennessee and Georgia Railroad, with its 
fixtures and materials, as also surrender and cancel the con- 
tracts of Ist November 1848, and that of 11th July, 1849, 
upon the conditions that the said company should pay the 
said Green for all work done and materials furnished for said 
road up to date, and not theretofore paid for, on the basis of 
the estimates according to the supplemental contract of 11th 
July, 1849, and deducting the amount due 4th April, 1850, 
to the engineers and to contractors for work and materials for 
the said road, the said East Tennessee and Georgia Railroad 
Company thereby assuming and paying the amounts so due 
by said Green to said engineers and contractors. 

And it was further stipulated and agreed, in consideration 
of the premises, that the respective parties should mutually 
submit the question as to what the said Green was entitled to 
and should receive, if anything, for the surrender of the road 
and the contracts with the Company, to the arbitrament and 
award of M. B. Pritchard and Albert M. Lea, whose award 
should be final, except in case of their disagreement, when 
they should call in an umpire. 
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This contract of 4th April, 1850, necessarily furnished the 
only basis for the determination of the rights and liabilities 
of the contracting parties, unless it was successfully impeached 
for fraud in its procurement, and set aside as null and void, 

The bill of complainant set forth the original contract, 
supplemental contract, and this, alleging it to have been pro- 
cured through misrepresentation, fraud, etc., ete., and prayed 
that it be set aside, and that the company should settle and 
account to him for losses, ete., under the previous contracts, 
Testimony was taken and had in support of the allegation as 
to the fraud in the procurement of this last contract, and was 
found to be wholly inadequate to support the charges made, 
The necessary result was to put out of view the previous 
contracts; the last embodies in its covenants, then, all the 
rights and liabilities of the parties, and to it, the plead- 
ings and evidence on the trial should have been strictly con- 
fined. 

Under this contract the principal enquiry before the Court 
below was, whether the matters of dispute between the par- 
ties, and submitted to the decision of Pritchard and Lea were 
arbitrated and passed upon by them or not. This was a 
question of fact to be submitted to the jury. The contract 
containing the agreement to refer was a Tennessee contract, 
and as such its validity and construction in the Courts of 
Georgia depended on the laws of Tennessee. This being so, 
it became necessary to enquire whether a verbal award, or 
award not reduced to writing, was made by the referees, as 
alleged by defendant below; and also whether such an award 
was valid according to the laws of Tennessee. The testimo- 
ny as to the latter being satisfactory, the jury found that an 
award had been made, and, by their finding, confirmed it. 
These points really constituted the case, and no evidence be- 
yond them should have been gone into. The motion for a 
new trial includes many grounds, most of them arising upon 
rulings upon matters which we have deemed extrinsic to the 
actual points to which the case should, upon the trial, have 
been confined. The rulings of the Judge, in some instances 
as to those extrinsic matters, are, in our opinion, erroneous ; 





a 


ee 








PE™~ © & AR & MP He =_— —~ 


Ps — a Pe ny 











ee 


—-, 











MILLEDGEVILLE, DEC. TERM, 1867. 459 
™ Grubb vs. Kalb e¢ al. 





————— 





—_—_—_——" 


but as none of them could possibly affect the actual and really 
important points in issue, we will not grant a new trial 
merely to correct such rulings. 

Judgment refusing new trial affirmed. 





Rok, cos. ejec., and ELIZABETH GRuBB, tenant, plaintiff in 
error, vs. Dor, ex. dem. of JAcoB KALB et al., defend- 
ants in error. 


When the law and the facts of the case have been fairly submitted by the 
Court to the jury, though the evidence may be conflicting, if there is 
sufficient evidence to sustain the verdict, a new trial will not be 
granted. 

A new trial will not be granted on the ground of newly discovered evi- 
dence, which is merely cumulative. Evidence is cumulative where it 
goes to the fact principally controverted on the former trial, and 
respecting which, the party asking for a new trial, produced testimony 
on the trial of the cause. 


Kjectment. Motion for new trial. Decided by Judge 
Warner. Fulton Superior Court. April Term, 1867. 


This was ejectment for city lot, No. 32, in Atlanta, Geor- 
gia, upon the demises of Matthew King, Julius A. Hayden, 
and Lucinda Cone, as sole heirs-at-law of Reuben Cone, 
deceased, James F. Alexander and Jacob H. Kalb, com- 
menced in January, 1852. The plea was the general issue 
and the statute of limitations, 

The plaintiff read in evidence a regular chain of title from 
the State to Kalb, through said parties. It was also shown 
by the plaintiff, by oral testimony, that Grubb, the husband 
of the tenant in possession, and one Carmichael, had bought 
said lot from said Cone on a credit and took his bond for 
titles to themselves. Grubb died, and then his widow and 
Carmichael got Cone to take up that bond and give ano- 
ther to Carmichael alone, (to save Grubb’s part from his 
creditors ;) that after Cone died, Carmichael, with Mrs. 
Grubb’s consent, transferred the bond to James F. Alexan- 
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der. He paid to Hayden and Lucinda Cone, (who were the 
sole heirs and representatives of Cone,) the balance of the 
purchase money and took a titletothesame. Afterwards he 
sold it to Kalb with the knowledge and approval of Mrs, 
Grubb. Sheand Carmichael each gaveto Kalb their notes for 
the rent of the premises, each taking one-half of them, till the 


end of the year, at the end of which time, Carmichael left, 


but the widow remained and kept possession of the whole 
premises, and was so holding when the suit was brought. 

On the contrary, the widow claimed, under a lost bond for 
titles made by Cone to her husband, and she testified to the 
existence and loss of the same. She denied the request by 
herself and Carmichael to change bonds, as aforesaid ; denied 
the consenting to the transfer to Alexander, or the sale to 
Kalb, and denied the attornment to Kalb, setting up that she 
had been ever since the death of her husband in possession 
of said lot as her own, under said bond for title. She further 
testified that before her husband died, Cone said that there 
was sufficient work in his shop to pay the balance for the 
land, and that he had agreed to receive payment in work. 

Several other witnesses testified to the existence of the 
bond last mentioned, and to part payment of the purchase 
money, by Grubb; but it was not shown that all of the pur- 
chase money was paid. 

After argument had, and the charge of the Court, the jury 
returned a verdict for the plaintiff fur said premises. 

The defendant moved for a new trial upon the grounds 
that the verdict was contrary to the charge of the Court, and 
to the evidence, and to obtain certain other testimony, and for 
newly discovered testimony. Accompanying this motion 
were several affidavits of the following purport: 

BENJAMIN KELLY, affiant, was in Atlanta a few days after 
Cone sold No. 32 to Jas. M. Grubb, and Cone told affiant 
that he sold lots for $300 each, in three equal payments, the 
last to be either twenty-one or twenty-two months; that he 
always wished a man to be very prompt, and if they were 
not, he would force payment, because he needed money ; he said 
he had sold lots to James M. Grubb and his brother, Thomas 
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J. Grubb, on the same terms, and pointed out to affiant the 
lot on which defendant now lives as the one sold to Jas. M. 
Grubb; he always made bonds for titles, and would not make 
deeds till the last payment was made. Not knowing whether 
he could pay promptly,-affiant did not purchase. Affiant 
asked Cone then, if he would take pay in carpenter’s work. 
He said he could not, as he had engaged Thos. M. Grubb to 
doall his carpenter’s work in payment for his lot, and that he 
was a poor man and he wished to help him as much as he 
could towards his payment. Affiant then left Cone. 

Davin H. KE. y, affiant, said that he moved to Atlanta, 
where he still resides, about fourteen years ago, heard about 
the property now in dispute, became acquainted with Mrs. 
Grubb and Dr. Alexander, Julius A. Hayden, and L. 
Immell, as agent for Kalb. Affiant went to the lot one day, 
in 1858, and saw Geo. Ralph building a pen around the 
house with plank, up and down, ten or twelve feet high, close 
up to the house, so as to keep any of the family which Mrs. 
Grubb had put in the house, from getting out or in; he hol- 
lowed to Mrs. Grubb “to take and knock it down;” the 
house was on the west side of the lot. In 1859, affiant 
moved into the same house, as Mr. Roberson was moving out, 
and found a Mr. Cain keeping a little grocery in front of the 
lot, on the street, on the western half of the lot. Affiant 
paid Mrs. Grubb $10 00, in advance, as rent for the lot, as 
well as he can recollect, and Cain got after him about paying 
her rent, and said Mr. Kalb and L. Immell had given him 
his house rent free, as long as he would live there. Affiant 
went to see Immell, and he said if affiant would accept them 
he would give him papers to live in the house which he had 
rented, free from rent, as long as he would stay there. Affi- 
ant told Immell that was not his way of doing, and asked 
him how they were trying “to law” Mrs. Grubb ont of her 
rights. He said if they got half the lot they would be sat- 
isfied ; that they had paid their money for it to another party, 
and were going to “devil” her out of it, as she had no 
money togoonat law. Affiant talked with Mrs. Grubb about 
it. She said that at the time the land was sold, she knew noth- 
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ing about it, as she was then down sick, and when she heard of 
it, she was not in a condition to attend to it, as she was then 
in child-bed. 

They undertook to “devil” affiant out of the house he 
occupied, by throwing their filth into the yard, and he finally 
left. Mrs. Grubb is negligent of her business, has too much 
confidence in men’s honesty ; is not calculated to attend to her 
affairs, and is easily imposed on. (This affidavit is signed 
with an X.) 

SAMUEL L. ATKINSON, affiant, said he was at Cone’s house 
in September, 1849, to get pay for digging a well in Cone’s 
horse lot. As he went in James M. Grubb and another per- 
soncame out. Cone said he had just sold James M. Grubb 
a lot, (pointing it out,) and given him a bond for titles, 
Early in summer of 1850, he went to James M. Grubb’s 
shop (on the lot in dispute) to tell him he could not work for 
him, as he had gotten a job in the Georgia Railroad Shop. 
While he was there Cone came to see if work on his wagon 
and carriage was done, and found it was done. Cone’s ser- 
vant took the wagon, and Cone started off; Grubb called 
him back to inquire how they stood, and they had a long 
conversation together. Cone asked whether he should pay 
him the money for the work or credit it on the notes, and 
Grubb preferred the latter. Grubb went out, and soon 
brought in the bond for titles and some notes, which he had 
paid. They appeared to have been settled by small pay- 
ments, credited on the backs of the notes. Affiant asked 
Grubb to let him read the bond, out of curiosity to see its 
form. He read it and found it was to Jas. M. Grubb alone 
by Reuben Cone for the lot on which the shop stood. The 
bond said if the notes were not punctually paid, it was void. 
Affiant asked Cone why this was said, and whether, if Grubb 
failed in the last payment, he would lose the lot and the 
money already paid. Cone said that was only formal; was 
intended to make men prompt, but could not be legally 
enforced after some of the payments had been made, and that 
he would not and could not enforce such forfeiture, after such 
past payment. Affiant does not know how much the work 














dof 
hen 


he 
ally 
uch 
her 
ned 


use 
ne’s 
yer 
ibb 
les, 
»b’s 
for 
op. 
ron 
er- 
led 
ng 
pay 
ind 
on 


vad 


ay- 
ced 


one 
"he 
vid. 
ibb 
the 
vas 
lly 
hat 
ich 
ork 











MILLEDGEVILLE, DEC. TERM, 1867. 463 
Grubb vs. Kalb e¢ al. 








came to, but it appeared to have been work done at various 
times, and its value was considerable in amount. The bond 
was signed by Reuben Cone, and had but one witness, (affiant 
does not remember the witness,) nor does he recollect more 
about its contents, because of the lapse of time. The facts 
already stated “are impressed on his mind,” because he then 
got a job in the Georgia Railroad Shop, and worked there 
for four or five years. He told these facts to no one till after 
the said verdict was rendered. 

Mrs. Grupb¢ defendant, made affidavit that she did not 
receive the information in those affidavits till after the 
verdict. 

And further, she swore that she could prove the payment 
of the purchase money for the lot by James Wellborn, and 
knew she could before the trial, and made efforts to get his 
testimony, but could not find his residence, but learned during 
the war that he lived at Columbus, Mississippi, and was then 
in the Confederate States Army, but she has had no chance 
to satisfy herself of his residence since; that she thought all 
this evidence important ; that she thought she could obtain 
it by the next term, and that she was not seeking a new trial 
for delay only, but to get justice done her in the premises, 

The Court refused a new trial, and this is complained of 
before the Supreme Court. 


° 


JETHRO W. MANNING, GARTRELL & JACKSON, for plaintiff 
in error. 


L. E. BLEcKLEY, A. W. Hammonp & Son, for defendant 
in error. 


WaRNER, C. J. 


The error assigned to the judgment of the Court below in 
this case is, in refusing to grant a new trial on the grounds 
spicefied in the motion therefor. There is no alleged error 
in the charge of the Court to the jury, but the motion for a 
new trial was made upon the ground that the verdict was con- 
trary to the charge of the Court, contrary to the evidence, 
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and for newly discovered evidence. The charge of the Court 
was based upon the evidence in the record; that evidence jg 
conflicting upon the main points in the case. It was the ex- 
clusive province of the jury to judge of the evidence as well 
as the credibility of the witnesses. If the jury believed the 
witnesses sworn for the plaintiff, then there is sufficient evi- 
dence in the record to sustain the verdict. It has been the 
uniform rule of this Court, announced in a great number of 
cases, that when the law and the facts have been fairly sub- 
mitted to the jury by the Court below, though the evidence 
may be conflicting, and there is sufficient evidence in the re- 
cord to sustain the verdict, a new trial will not be granted, 
Craft vs. Jackson, 4 Geo. R., 360. Garland vs. Milling, 6 
Geo. R.,310; Morris vs. Stokes, 27 Geo. R., 239. Scott vs, 
Newsom, Ibid.,125. Rawson vs. McJunkins, [bid., 432. 

As to the newly discovered evidence, the gencral rule is, 
that a new trial will not be granted.on the ground of newly dis- 
covered evidence, where the evidence so discovered is merely 
cumulative... Coggin vs. Jones, 29 Geo. R., 257. The 3665th 
section of the Revised Code recognises this rule: the newly 
discovered evidence must relate to » and material facts, 
not merely cumulative in its character. What is to be con- 
sidered cumulative evidence? This question is very satisfac- 
torily answered in the case of The People vs. The Superior 
Court of New York, 10 Wendell’s R., 285: “ Evidence is 
cumulative, when it goes to the fact principally controverted 
on the former trial, and respecting which the party asking for 
a new trial produced testimony on the trial of the cause.” 
In this case, one of the facts principally controverted on the 
former trial was, whether the purchase money for the lot in 
dispute had been paid by Grubb before his death, to Cone, 
from whom he held a bond for title? Upon that point, sev- 
eral witnesses were examined on the trial. The newly dis- 
covered evidence of Benjamin Kelly and Atkinson relates to 
the payment of the purchase money by:Grubb to Cone, for 
the lot, and is therefore merely. cumulative evidence upon that 
that point in the case. 

The affidavit of David Kelly states what he saw one Ralph 
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do, and the conversation he had with other parties; that he 

aid Mrs. Grubb ten dollars rent for one of the houses on the 
lot, ete. Taking his statement to be true, and conceding that 
it would be competent evidence on the trial, still it could not 
change the result of the verdict. 

The defendant states that she can prove the payment of the 
purchase money by Wellborn, and knew she could do so be- 
fore the trial. This might have been a good showing for a 
continuance of the cause, but is not a valid ground fora new 
trial. Motions for a new trial upon the ground of newly 
discovered evidence, are not, as a general rule, favored by the 
Courts. We have carefully examined this voluminous re- 
cord, and we cannot find any legal ground upon which to 
base our judgment for a new trial in the case. 

Let the judgment of the Court below be affirmed. 





W. C. and N. C. CAMPBELL, executors of CATLETT CAMP- 
BELL, deceased, plaintiffs in error, vs. ERNEst C. CAMP- 
BELL, et al., heirs and Jegatees, and Wm. H. CAMPBELL, 
et, al., creditors of deceased, defendants in error. 


Notr. Judge Warner being a party in this case did not preside. 


When the difficulties encountered by executors in carrying out a will have 
been caused by their intentional and wilful disobedience to the provi- 
sions of the will, and of the law, a Court of Equity will not entertain a 
bill to marshal the assets, and should not enjoin creditors of the estate 
from suing, in order to direct the executors in the administration of 
the estate and save them from loss, etc. 


Bill for direction and to marshal assets. Demurrer. De- 
cided by Judge Cottier. Meriwether Superior-Court, Au- 
gust Term, 1867. 


The executors of Catlett Campbell, deceased, filed a bill 
containing the following averments : 
Catlett Campbell departed this life, leaving a will, and ap- 
pointing his sons, Wm. C. and Catlett Campbell, the executors 
31 
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thereof: this occurred on the day of August, 1862, at 
which time the State of Georgia, in solemn convention of her 
people, had severed her connection with the government before 
knownas the United Statesof America, and had united her des- 
tinies with the then Confederate States of America, and war 
between the two governments was then progressing, arising 
out of the separaticn. But the government of the so-called 
Confederate States and the government of the State of Geor- 
gia then were (and the latter has ever continued to be) de 
facto governments, enacting laws which their citizens were 
bound to obey and they were justified in such obedience, and 
protected thereby, from loss or damage by reason thereof; and 
in October, 1865, said ordinance was repealed by a conven- 
tion of the people of said State. 

They proved said will, and the same was admitted to re- 
cord, and they were duly qualified as such executors, and 
took possession of the estate of said deceased, had an inven- 
tory and appraisement made of the same, and returned to the 
Court of Ordinary. The legatees under said will, and the 
heirs at law of said Catlett Campbell, are as follows: Jane 
Campbell (the widow), said executors, Ernest C. Campbell, 
Susan S. Campbell (now Ferrell), and her husband, Micajah 
C. Ferrell, Eugenia E. Howard and her husband, Augustus 
B. Howard, children of the said deceased, and the grand 
children of his deceased daughter, Caroline Boykin, as fol- 
lows, to-wit: Francis A. Boykin, feme sole, Amelia Boykin, 
Cornelia Boykin, Catlett Boykin (now Mitchell), and her hus- 
band, William Mitchell, Caroline Boykin, a minor without a 
legal guardian, and Francis Boykin, also a minor, without a 

















legal guardian. 

Said estate consisted of about one hundred and twenty ne- 
gro slaves of the then estimated value of seventy-one thousand 
onc hundred dollars, in Confederate currency, the only cur- 
rency then existing in this State. Said executors believed, 
and, as they then thought, had just reasons for believing, 
that, ac the close of the then existing war, which they believed 
just on our part, and hoped and believed would successfully 
terminate in our favor, they would be of equal or greater 
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value, in currency founded on a gold basis, by reason of the 
dimunition of laborers, white and colored. 

Said estate also consisted of some five thousand acres of 
land, situated in said county of Meriwether, and divided 
mainly into three tracts or parcels; the one tract or parcel on 
and around the home place, the residence of deceased, at the 
time of his death, containing about two thousand eight hun- 
dred and fifty acres. Another of said tracts was called the 
Red Bone place, containing about fifteen hundred acres ; and 
the other of said tracts called the Red Bone Piney Woods 
place, containing about nine hundred and fifty acres. 

Said estate also consisted, in part, of two merchant mills; 
the one situate on the home tract, the other on the Red Bone 
tract; and a steam saw mill, on the Red Bone Piney Woods 
tract. The balance of said estate consisted mainly of mules 
and horses, stock of hogs and cattle, plantation tools, house- 
hold and kitchen furniture, utensils, cotton, and provisions of 
various kinds. 

The widow, Mrs. Jane Campbell, repudiating the will, 
claimed her year’s support, and also dower in the lands of 
said testator. The executors believing the report of the com- 
missioners touching the same to be excessive and illegal, and 
highly detrimental to the interest of the legatees, excepted to 
said report, in terms of the statute, and the same is still pend- 
ing, undetermined, in Meriwether Superior Court ; the wid- 
ow, in the meantime, went into possession of the dower as- 
signed, except the merchant mill. The mill, had before that 
time, to-wit, on May 5th, 1863, been sold at public sale, after 
legal advertisement, and in compliance with the law as to ad- 
ministrators’ sales, when the same, including the mill privi- 
lege and ten acres adjoining, was bought by Ernest C. Camp- 
bell, at the price of fifteen hundred dollars, Confederate cur- 
rency, and possession given in conformity therewith. But 
the dower controversy, touching said mill, having arisen, the 
purchase money has never been paid. 

Jane Campbell having become possessed of said dower 
lands, (2430 acres, or other large number,) she either sub-let 
the same to-one Howard Martin, or otherwise confederated 
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with him, by which he entered into possession of the whole, 
or a large portion thereof, and committed waste by cutting 
down and clearing up the wood and timber land on the same, 
to the great injury of the estate in remainder; whereupon, 
said executors filed their bill in Chancery in the Superior 
Court of Meriwether county, for enjoining waste and recoy- 
ing damages against said Jane Campbell and Howard Mar- 
tin. Said case is still pending and undetermined ; the dam- 
ages to be recovered, will, when recovered, be assets of the 
estate, as will also be the remainder in the dower lands, that 
shall be ultimately assigned to the widow. 

The said estate also consisted of the old hotel in Green- 
ville, and fifteen acres of land, knownas the Boykin Tavern; 
this was also sold at public outery, May 5th, 1863, for the 
sum of eight hundred dollars, Confederate currency. Also, 
at the same time, the Merchant’s Mill, on the Red Bone tract, 
was in like manner sold with the mill privilege, and ten 
acres adjoining, at public sale for the sum of $1,500 00, Con- 
federate currency ; and at the same time, and in like manner, 
the Steam Mill was also sold, and brought two thousand dol- 
lars, Confederate currency. Said executors also sold, Novem- 
ber 18th, 1862, on a credit of ten months, all the perishable 
property belonging to said estate, except such as was assigned 
to the widow, at public sale, and for Confederate currency, 
amounting to $23,184 97. All of said sales were public 
and legally advertised, and fair and bona fide, and to the 
highest bidder. All the amount of this latter sale was duly 
paid in Confederate currency, except the amount purchased 
by Ernest C. Campbell, $3,495 77; A. B. Howard, trustee 
for his wife, $2,583 10, less $1,458 20 paid, and Susan §, 
Campbell, (now Mrs. Ferrell,) her half the amount purchased 
on joint account with Nicholas C. Campbell, her share of the 
purchase amounting to $3,677 05, less $613 58 paid in by 
her, in all unpaid, the sum of $7,694 19, and makes said 
executors chargeable with the sum of $15,489 88, on account 
of sale of perishable property in Confederate currency, the 
same including the amount bought by them. The amount 
not collected, being owed by residuary legatecs, and as it was 
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ascertained subsequently, would not be immediately used in 
the payment of debts, by reason that a portion of the credit- 
ors declined to receive Confederate currency, was suffered to 
lie over for future settlement with such legatees, each of whom 
were at the time pecuniarily in good circumstances, and the 
funds entirely safe, if subsequently needed in the payment of 
debts. 

They also sold, for division among the legatees, all the 
negroes of said estate, on the Sth May, 1863, at public sale, 
and after due advertisement and compliance with the law as 
to such sales, and for Confederate currency, when\the same 
sold for the sum of $127,655 00. Wm. C. Campbell, took 


negroes in value in that currency, to the amount of........... ‘ 
piaaetioeisemersveseoddieplebaes dollars; Nicholas C. Campbell, to 
NE Ba bits liv ntien dren dollars; Ernest C, 
Campbell to the amount Of.......0..ccccoseccrscscesceveces dollars; 
Susan 8. Campbell to the amount of.............cseeeseees conidial 
dollars, and Augustus B. Howard, trustee for his wife, to the 
GIN Bis ili neeareitacinnid dollars. Therewas also 


a bona fide sale, to persons other than legatees, to the amount 
of $7,025 00. In this case no money was required of the 
residuary legatees, inasmuch as the sale was adopted as the 
most satisfactory manner of dividing the same among the 
legatees; all being sui juris, and capable of thus getting 
from among the number such negroes as best suited them; 
the executors retained control over the property and solvent 
assets of the estate, which they deemed much more than suffi- 
cient to pay off and satisfy all the debts and expenses of the 
estate. That this is the correct view of the sale is shown by 
the facts, that while a law of the Confederate Congress 
taxed executors’ sales a per centum on the amount thereof, 
on these facts being made known to the Hon. E. G. Caba- 
niss, having charge of that business for the State of Georgia, 
through their counsel, R. H. Bullock, Esq., said tax was only 
charged on as so much of said sale as was made to persons 
other than legatees. No money was ever paid in by the 
legatees on account of the sums charged against them in this 
sale; although from their wealth and known pecuniary 
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responsibility, the executors were satisfied with their abun- 
dant means and ability to do so, had any portion of the same 
been at the time needed for the payment of the debts and 
expenses of the estate. The executors left the same open 
and did not take receipts from them, either in whole or in 
part satisfaction, of legatees. 

Of the cotton belonging to the estate, a portion was sold, 
The balance was placed, and remained for some time, in stor- 
age at Rogers’ Factory, in Upson county. Some time in 
March or April last, seeing its liability to destruction by both 
Confederate and Federal soldiers, the executors sold the same 
for Confederate currency, for the sum of $6,486 00, and 
some time thereafter the same was burned at that place by the 
enemy under the command of Gen. Wilson. 

The uncollected notes and accounts due the estate, are 
classed as good and doubtful, and insolvent. Certainty, in 
this regard, cannot be arrived at, at this time, as many _per- 
sons who, one year ago, were esteemed wealthy, are now 
hopelessly insolvent, and others who may ultimately pay their 
debts, have no means of doing so, until the making of another 
cotton crop. 

By the will of said testator, sundry specific legacies are 
given to his children, relatively small in comparison to the 
estate of the testator; all of these (except small monied leg- 
acies, intended to equalize value) were advancements made 
by the testator in his life-time, and of which the legatees had 
been in the enjoyment, possession and ownership, before the 
death of the testator—the will being merely confirmatory 
of their title. As to the south half to lot No. 8, in the First 
District of Meriwether county, the same was given to Wil- 
liam C. Campbell, by the testator, in the year 1860. He 
once took possession of the same, in the life-time of the tes- 
tator, and built a dwelling house and other outhouses thereon, 
and cleared sixty acres of land or other large number, thereon, 
and made other valuable improvements, aud paid the taxes 
of the same, none of which he would have done but for his 
ownership as aforesaid. These specific legacies were not 
inventoried and returned as any portion of the testator’s estate. 
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The specific monied legacies, named in the will, remain 
unsettled. They are advised and believe, that said Catlett 
Campbell, when in life, executed a mortgage on real estate to 
Howard Martin, and as the widow claims dower on the 
mortgaged lands, they ask the direction of the Court, if she 
should not contribute rateably to the payment of the mort- 
gage debt. 

The unpaid debts of said estate, as far as known, are set 
forth, and the amount, nature and character. Said executors 
gave due and legal notice to the creditors to render in their 
claims in terms of the law, but many of the creditors failed 
to do so, and it is only recently (if even now) that they have 
been able accurately to estimate the outstanding debts of the 
estate. They considered the estate not only solvent, but that 
large legacies would accrue to the residuary legatees, and 
conducted and managed the same on this hypothesis, and this 
would have undoubtedly been true, but for the unforeseen 
calamity of our subjugation as a people, and the consequent 
manumission of all our slaves by the military and other 
authorities of the United States. 

The estate is now, for the reasons aforesaid, probably 
insolvent, but, in the opinion of the executors, the creditors 
who were paid their claims in full, in Confederate currency, 
actually received much less, in value pro rata, than will now 
be received by the remaining unpaid creditors. Thus far, in 
the execution of the will and payment of the debts, and in 
the management of the estate, they acted in good faith, and 
as far as they know and believe, for the proper interest of all, 
and without fault, as they believe, unless they shall be held 
responsible for the result of the war. 

The unadministered assets consist of the home place, and 
lands adjoining undisposed of, according to the best estimate 
they can get of the same, containing 27283 acres, as follows: 

x * * * x x * * * 

The remnants of land in the home tract, not assigned to 
the widow for the dower, have never been rented nor used 
since the death of the testator, and are not, and have not 
been, in a condition that anything could be realized from 
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them in the way of rent. Of the Red Bone tract, William 
C. Campbell, during the year 1863, 1864 and 1865, was in 
possession of about 125 acres fit for cultivation, and kept the 
same in repairs, and attempted to have the same cultivated; 
but during that time, owing to the then existing war and the 
fact that he was subject to military service, he made only one 
bale of cotton, weighing about five hundred pounds, and was 
not able to make sufficient provisions to pay the taxes, and 
support the negroes he worked on the place and his family, 
and he is, the present year, intending to cultivate, by himself 
and others, about 80 acres in corn and cotton, and 10 acres 
in oats. 

N. C. Campbell, during the same years, 1863, 1864 and 
1865, with his sister, Susan S. Campbell, jointly occupied 
about 270 acres, and attempted to cultivate the same—and 
with like results as to profits, they making during that time 
only five bales of cotton, weighing in the aggregate 2,000 lbs., 
but no corn or provisions for sale; and the present year he 
and Micajah B. Ferrell, husband of Susan S., intend, jointly, 
to cultivate about 250 acres of the same in corn and cotton, 
and about 50 acres of wheat. 

A. B. Howard, one of the legatees, was, during said years, 
1863-45, in possession of about 60 acres of the cultivatable 
land of said place, but made no cotton thereon, and owing to 
the fact of his absence in the military service and the taking 
of his stock by the enemy, they do not believe a support was 
made thereon. Said Howard intends, the present year, to 
cultivate about 25 acres in vorn, cotton and wheat ; they have 
permitted him to do so, and they ask that he be decreed to 
bring into Court such sum as may be deemed reasonable and 
equitable for the use and rent and profits aforesaid, and that 
said Ferrell and wife may do the same; and said executors 
offer to do equity, under direction, touching the use and oc- 
cupation of said lands. 

The Piney Woods Red Bone tract has yielded no rent; 
they, the present year, have been enabled to rent small par- 
cels of it, amounting to about twenty acres, to J. Waddell, 
rents to be paid in fencing and repair of land. 
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The notes and accounts contained in the inventory remain 
uncollected, and, to the extent they can be collected, will be 
assets with which to pay debts. Not much can be done in the 
way of collection until another crop is made, and many of 
them will likely prove insolvent, and as to such as may prove 
doubtful or insolvent, they ask for an interlocutory order 
that the same may be sold and the proceeds of sale brought 
into Court for distribution; and in the meantime they ask 
the direction of the Court touching the same. 

Their receipts and disbursements of the assets of said es- 


tate, in Confederate currency, are as follows: 
* * x * x x *k ** ° 





Of the Confederate assets on hand, they have the sum of 
nine hundred dollars, consisting of scrip for four per cent. 
bonds, which occurred in this wise: in paying the taxes of 
said estate to the Confederate government, the agent made a 
mistake and required some thousand dollars more than was 
due, and on rectifying the mistake, paid back the amount to 
that extent in said script. The balance of the same consists 
of Confederate treasury notes of the new issue. In fact, they 
have on hand, in said notes, the amount they have charged up 
as commissions. The other unadministered assets consists of 
the notes in inventory, $2,647 32, besides interest, and the ac- 
counts embraced in the same, the amount of $3,422 87—all 
of which were esteemed good and solvent at the death of tes- 
tator, but many of which have been probably made insolvent 
or doubtful by the events of the recent war ; also the note of 
$18,084 84 and interest, due by the estate of L. L. Wittock ; 
also, the damages sustained by reason of the waste committed 
by said Jane Campbell and Howard Martin, to the remainder 
in the lands of the estate, which they do not estimate at less 
than $10,000; also, rents for use and occupation of lands as 
already stated. And they pray that it be ascertained what 
share of the mortgage debt of Howard Martin be paid by her, 
and that she be decreed to bring the same into Court, as as- 
sets for the extinguishment of said mortgage debt. 

The creditors of said estate, so far as known, are 

A large portion of these creditors have recently commenced 


* xX 
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suit on their ciaims, and others would have done so but for 
the fact of having notice of this bill for direction, and to 
marshal the assets of said estate, and if they be not enjoined, 
much of the estate remaining will be consumed in costs and 
expenses. 

The balance of the lands of the home tract would probably 
sell best in a body together. This cannot be done until the 
lands to be set off as dower to the widow is settled and deter- 
mined ; and for the like reason the estate in remainder, on 
the termination of the dower, cannot be sold, advisedly, until 
the quantity of dower is ascertained. They do not believe it 
advisable to bring any of the lands of said estate into market 
until the present crop is planted, made and gathered, as 
money is exceedingly scarce, and in the hands of the fortunate 
few who had cotton that escaped destruction by the enemy, 
and they are averse to selling on a credit, as it is almost 
impossible, at present, to know who are solvent. They ask 
the direction of the Court of Chancery, as to the sale of said 
lands, 

They also ask that the damages that may be assessed 
against said Jane Campbell and Howard Martin, for waste 
committed as stated, may be brought into Court and dis- 
tributed in like manner, and if a less number of acres shall 
be assigned the widow for dower than that in her possession, 
she be decreed to bring into Court the proper rents for such 
excess ; and also, they ask the direction of the Court, whether 
the said Jane, by reason of the waste, has not forfeited her 
dower in said estate, and whether the fee therein is not subject 
to be sold, in payment of the debts of said estate. 

They ask the direction of the Court in reference to the 
proceeds of the sale of the Merchant Mill, in dispute as to 
dower, and to ascertain what, if any, deduction shall be made 
in the event a life interest therein shall be awarded to the 
widow ; and also the amount of purchase money now to be paid, 
by reason of the sale for Confederate currency, and that the 
said Ernest C. Campbell be decreed to pay the same into the 
Court for payment of debts, and that said mill stand security 
for such payment: they-also ask the direction and protection 
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of the Court, as to the amounts uncollected from the residuary 
legatees, as aforesaid, arising from the sale of the perishable 
property, and if it is found that the same is a fund for 
payment of debts, that, in that event, the amount in present 
currency be ascertained, and they be decreed to bring the same 
into Court, and that the property so purchased, so far as now 
in the hands and in possession of said legatees, stand security 
for the payment of the decree in this behalf. 

Further, they ask the direction and protection of the Court — 
in reference to the division of the slaves as stated, and sub- 
mit that the only possible injury resulting to creditors there- 
from was the profits, or hire, of such slaves, for the years 
1863 and 1864, and from the condition of the country, and 
the fact that they, and all other able-bodied men, were com- 
pelled to be in the military service, and the large assignment 
of lands to the widow, the chances are that more loss than ben- 
efit would have accrued to the estate by their remaining undi- 
vided, and they, in causing said division to be made, acted in 
good faith, and, as they believe, for the best interest of lega- 
tees and creditors; and they ask the direction of the Court 
as to the specific legacies and gifts, or advancements, made 
by said Catlett Campbell to his children in his life-time, 
whether the same were not reasonable, in view of his circum- 
stances at the time made. 

In the life-time of said Catlett Campbell, they purchased, on 
joint account, from him the steam mill, situated as aforesaid, 
and expended a large sum of money in filling up and repair- 
ing the same; and for that purpose they borrowed the sum 
of $800 00 of one Moses Brown, and expended the same for 
that purpose ; and afterwards, and in the life-time of the said 
Catlett, they, at his request, surrendered back said mill to him 
with the outstanding accounts thereof—the said Catlett agree- 
ing to reimburse them for the expenditures aforesaid ; and 
the note given by them to the said Brown was assumed by the 
said Catlett, and which he died, they believe, without discharg- 
ing. They ask the direction of the Court, whether said note 
is in equity the note of said Catlett Campbell, and entitled 











476 SUPREME COURT OF GEORGIA. 
Campbell vs. Campbell et al. 








to be paid pro rata with other debts by note, and as of the 
same dignity with them. 

They further show, that some short time after the death of 
said Catlett Campbell, they proceeded to have the cotton 
belonging to said estate, and then in store in the warehouse 
of Smith & Oneal, in LaGrange, sold, in order to pay off 
the debts of said estate, and trusted to the representations of 
the said Smith & Oneal, as to the quality of said cotton, as 
they only had the warehouse receipts of Smith & Oneal for 
some sixteen bales. Said Smith & Oneal sold the cotton 
which they represented to belong to the said estate then in 
their possession, and, deducting storage and commissions of 
sale, turned over to them, as the net proceeds thereof, the sum 
of $6,684 69, in Confederate currrency, which they received 
and applied to the payment of debts, since which time the 
said Smith & Oneal claim to have made a mistake, and to have 
sold some twenty or more bales of cotton that did not belong 
to said Catlett Campbell at the time of his death, and that 
they are bound to make restitution therefor. And inasmuch 
as they acted in good faith in the matter, and trusted to inform- 
ation given them by Smith & Oneal, and acted upon it in 
receiving the money, they ask the direction of the Court, 
whether in equity and good conscience, whatever remunera- 
tion shall have to be made said Smith & Oneal in the recti-: 
fying said mistake, (if there be a mistake,) shall be paid out 
of the funds of said estate. 

Said Catlett Campbell, at the time of his death, was 
administrator on the estate of L. L. Wittick, deceased. He 
took this administration, in order to secure some part of the 
note he held on said Wittock, of $18,084 84 and since his 
death, John W. Boyd, clerk of the Superior Court of said 
county, has taken administration de bonis non on the estate 
of said Wittock, and they have turned over to him the effects 
of said estate, so far as known to them, and if anything shall 
be realized therefrom, they ask that the same be brought 
into Court, and distributed under its direction. No consid- 
erable amount. will be realized therefrom, as the only assets 
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known to exist consist of wild lands, the quantity and value 
of which are unknown to them. 

They have been recently advised that Catlett Campbell, in 
1861, subscribed to the Confederate Government, one hundred 
bales of cotton, or other large number, to be exchanged for 
bonds of’ the Confederate States, only one half of which, it is 
claimed, was performed by said Catlett Campbell in his life- 
time. ‘They know nothing of this, of their own knowledge, 
and make this statement on information derived from the 
agent of the F ederal Government, and ask the direction, and 
seek the protection of the Court thereon. 

They pray the Court to grant and decree that all and sin- 
guiar the property of said estate, be sold, and the money and 
funds of said estate be brought into Court, and the assets 
marshaled and paid to those who shall be entitled to the 
same, and they be discharged from the trust; and that Ernest 
C. Campbell be enjoined from selling or otherwise disposing 
of said mill, so purchased by him, until the further order of 
the Court ; and that Ernest C. Campbell, A. B. Howard and 
wife, and Ferrell and wife be enjoined from selling any 
specific perishable property, bought by them of said estate, 
at said executor’s sale, and not paid for until the like order; and 
that each and all of said creditors, who have instituted suits 
or have judgments or claims against said estate, be enjoined 
from the prosecution of the same, until the like further order 
in that regard, and that all and singular said creditors, who 
have not commenced suits upon their respective claims, be in 
like manner enjoined from doing so until such further order 
be granted in their behalf, ete. 


EXHIBIT A. 


In the name of God, Amen: 


I, CATLETT CAMPBELL, of Meriwether county and State 
of Georgia, make this my last will and testament, hereby re- 
voking and annulling all others heretofore made by me: 

Irem Ist. I desire and direct that all my just debts be paid, 
without delay, by my executors hereinafter named ; as I am 
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unwilling that my creditors should be delayed of their rights, 
as there is no necessity for delay. 

Irem 2d. I give and devise to my beloved wife, Jane, for 
and during her natural life or widowhood, two lots of land, 
numbers ninety-three and ninety-four, in the second district 
of said county, (Meriwether,) containing four hundred and 
five acres, more or less; about three hundred and twenty 
acres cleared and in cultivation, with all the rights and ap- 
purtenances to said lots of land in anywise appertaining or 
belonging. I also give and bequeath to my wife, in the same 
manner, a negro girl about — years old, named Polly ; also, 
$500 00 in money, one fine bedstead, in her room, one ward- 
robe and bureau, in her room. The above property given in 
lieu of dower. 

Irem 3d. I give and bequeath to my son, William (. 
Campbell, a negro man about twenty years old, named Jack, 
and Harriet, about twenty-two years old, and four children; 
one hundred acres of land off of lot No. 8, first district of 
Meriwether county, on the south side of said lot, so as not to 
include the steam saw mill, with all the rights, members and 
appurtenances to said land in anywise appertaining or he- 
longing to his and their own proper use, benefit and behoof 
forever, with full power to dispose of the same at any time. 

Irem 4th. I give and bequeath to my son, E. C. Camp- 
bell, negro boy, Bill, about twenty-one years old; Easter, 
twenty-two years old, and three children: John, a boy, An- 
drew, a boy, and an infant child. 

Irem 5th. I give and bequeath to my daughter, Sophro- 
nia Campbell, negro woman Martha, thirty years old, and five 
children: Solomon, a boy, Louisa, Emeline, Sanford and Mary; 
Catherine, twenty-eight years old, and two children, Sallie and 
Willie ; $500 00 worth of land, or money out of my estate, one 
piano, one sett China, one bay mare, known as the “Columbus 
mare,” one wardrobe, one bedstead and furniture, one bureau, 
one fine castor, the one that belonged to her mother ; to her 
and her children, for their sole and separate use, free from 
the debts and liabilities of her future husband, with full power 
to dispose of the same at any time she may think proper or 
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to her interest. Any other property coming to her out of 
my estate to be secured in the same manner. I appoint my 
son, N. C. Campbell, trustee for the property herein be- 
queathed to my daughter. 

Item 6th. I give and bequeath to my daughter, Eugenia 
Emeline, wife of A. B. Howard, Mariah and two children, 
Wash and Jolin, Orsa, a girl thirteen years old, one sett of 
silverware, forks and spoons, three hundred dollars in money, 
mh lieu of piano; to her and her children by her present or 
any future husband, free from the disposition of her present 
or any future husband. Any other property that may come 
to her from my estate to be secured in the same way. I 
appoint A. B. Howard trustee for the property herein 
bequeathed to my daughter and her children. 

Irem 7th. I give and bequeath to my son, N. C. Campbell, 
Wilkes, negro boy eighteen years old, little Caroline and her 
child, five hundred dollars worth of land cr money out of 
my estate, to him and his heirs forever. 

Trem 8th. I give and bequeath to my grand children, 
children of my daughter Caroline, (deceased,) wife of F. A. 
Boykin, to-wit: Amelia Boykin, Cornelia Boykin, Catlett 
Boykin, Caroline Boykin, and Francis Boykin, Jr., their 
life-time, free from the disposition of their present or any 
future husband, a negro woman, Harriet, twenty-four years 
old, (no children,) Betsey, twenty-two years old, and her 
children—my daughter, Caroline, having received a piano 
worth three hundred dollars. 

Irem 9th. Should there be twenty thousand dollars after 
my just debts are paid, for each of my children, to-wit: Wm. 
C. Campbell, EX. C. Campbell, Sophronia Campbell, E. Eme- 
line Howard, N. C. Campbell—then my grandchildren, as 
named in item eighth, to share an equal distribution with my 
children named in this item, that is to say, if there are any 
effects over twenty thousand dollars to each, then my grand- 
children, they as one share, to have one equal share—other- 
wise, they will receive nothing more from my estate. I 
appoint I’, A. Boykin trustee of the property bequeathed to 
my grand-daughters. 
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Irem 10th. The rest of my property, both real and per. 
sonal, wherever and whatever it may be, to be sold to pay 
my just debts, and the remainder of my property to be divided 
among my children as already stated in this my will. 

I constitute and appoint my sons, W. C. Campbell and N, 
C. Campbell, executors of this my last will and testament. 

CATLETT CAMPBELL. 

August 25, 1862. 


Signed, seqled and published by Catlett Campbell, as his l&t 
will and testament, in presence of us, the subscribers, who 
subscribed our names hereunto in the presence of the tes- 
tator and of each other. 

THOMAS SIMMONS, 
DANIEL CARROLL, 
Wa. J. MircHeE .t, 
G. B. Rous. 


The exhibits were an inventory of the appraisement of the 
estate made in November Ist, 1862, and an inventory of the 
rights and credits of deceased, made on the 23d of October, 
1862, with an account of the sales of perishable property, 
showing who bought it, and at what price, and a copy of the 
returns of the executors; a copy of the appointment of com- 
missioners to set apart the widow’s year’s support, and their 
report, ete.; the application for dower, the appointment of 
commissioners to assign it, their report and the exceptions 
filed thereto ; the bill in equity against Jane Campbell and 
Howard Martin; a statement of the cases pending against 
the executor, the judgments against the estate, etc.; the 
mortgage by deceased to Richardson & Martin. 

Various amendments were filed, making new parties de- 
fendants, changing the prayer to fit the circumstances after 
the bill was filed, etc.; but none of them affect materially 
the equity of the bill. 

To this bill the defendants, Edward H. Martin and Jane 
Campbell, demurred, upon the ground that it was multifa- 
rious; that by its face it shows said executors had a complete 
remedy at law, and that the Common Law Court has already 
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jurisdiction of the cause, and because the same contained no 
ground of equity, ete. 

The Court sustained the demurrer. To this said execu- 
tors excepted, and brought it here for review. 


B. Hitt, for complainants, made the following citations: 
Code of Geo., sections 3076, 3077. M. & W.R. R. Co. vs. 
Parker, 9 Geo. R., 377, 393. Burr & Bogart, e¢ al., vs. 
- Strohecker, 21 Geo. R., 422. Walker & Bradfield vs. Mor- 
ris, 14 Geo. R., 323. 1 Story’s Eq., sections 5438, 546. 


Wa. DoucHERTy, for defendants. 


Harris, J. 


By the 3089th section of our Code, (Irwin’s edition,) it is 
provided that in all cases where legal difficulties arise as to 
the distribution of assets in the payment of debts, or where, 
from any circumstances, the ordinary process of law would 
interfere with the due administration, without fault on the part 
of the representative of the estate, a bill to marshal assets will 
be maintained at his instance. So, too, if difficulty had oc- 
curred in the construction of the will of Catlett Campbell 
originally, these executors might have had (upon a bill filed 
in the Superior Court, as that would have been in accordance 
with a jurisdiction frequently exerted,) personal protection 
from liability, by thus obtaining the direction of that Court 
and pursuing it when afforded. 

This record. exhibits no such application. It is very vo- 
luminous, and presents many difficulties which have occurred 
in the course of the execution of the will, and some existing 
now, inducing them to file this bill to marshal the assets of 
the estate remaining, and to enjoin the execution creditors of 
Catlett Campbell, whilst in life, to refrain from the collection 
of their fi. fas. until said assets shall be so marshaled, ete. 

The important question to consider before granting the 
prayer of complainants is, how have these difficulties arisen? 
In vain has been our search for any evidence that they were 
accidental—for anything that would show that they were not 

32 











482 SUPREME COURT OF GEORGIA. 
Mayer vs. Reed & Co. 








imputable to complainants. The will they undertook to ex- 
cute was plain, clear and specific in its directions, and so, too, 
were the commands of law in cases where the will was silent, 
Neither the one nor the other was followed by complainants, 
but were utterly disregarded, they taking upon themselves 
the responsibility of acting on their own judgment, and this 
without any discretion given them. The difficulties they 
now encounter are solely the consequences of their intentional 
and wilful disobedience. A Court of Equity has no jurisdic- 
tion in such a case as that of complainants’ to afford the relief 
prayed for, nor ought it to have such power. 
Judgment affirmed. 





Davip Mayer, plaintiff in error, vs. GEoRGE W. ReEeEp 
& Co., defendants in error. 


Note.—This case was argued after the death of Lumpxin, C. J., and 
before WarNER became C. J. 


During the continuance of hostilities between the Confederate States and 
the United States, interest did not run in favor of a citizen of Pennsyl- 
vania, resident there, against a citizen of Georgia, resident here. 

Harris, J. 


After 13th July, 1861, interest did not run on such claims till the 10th of 
May, 1865. WALKER, J. 


Attachment. Judgment for interest accruing during the 
war. Decided by JupGE WARNER. Fulton Superior Court, 
April Term, 1867. 


This was an attachment returnable to April Term, 1867. 
It was founded upon three promissory notes, (the first for 
$692 37, dated 15th August, 1860, and due four months 
thereafter, the other two, each for $692 36, dated 31st August, 
1860, and due four and five months after date, respectively, 
all payable to plaintiff’s order, with exchange on Philadel- 
phia,) and upon accounts for goods sold 31st August, 1860, 
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amounting to $2,209 20, and for goods sold 4th September, 
1860, amounting to $158 17, bought by defendant on six 
months credit. 

Defendant had notice of the attachment according to law, 
and appeared by counsel and defended it. At the trial term, 
judgment was confessed for the principal debts, “with such 
interest, if any, as the Court may allow,” with costs of suit. 
No distinction was made between the notes and open accounts. 

The case was submitted to the consideration of the Court 
upon a written statement, as follows: 

“Said defendant makes no other or further defense but 
“this: He says that at the dates of the notes, and at the 
“dates of the purchases of the goods, plaintiffs were, and 
“ever since have been, citizens of Pennsylvania, United 
“States of America, and said defendant then was, and, until 
“the cessation of hostilities hereinafter mentioned, was a 
“citizen of, and resident in Atlanta, Georgia; that on the 
“19th day of January, 1861, Georgia passed what is known 
“as her secession ordinance; that she subsequently attached 
“herself to the so-salled Confederate States of America, 
“which recognized a war to exist between it and the United 
“States of America, on the 6th of May, 1861; that actual 
“hostilities did not exist between the United States and said 
“Confederate States, from. that date till 10th May, 1865; 
“and that during the interval between the two dates last 
“named, said plaintiff had no agent in Georgia, authorized 
“to receive and receipt for money due said plaintiff; further 
“that the rate of interest of Pennsylvania was and is only 
“six per cent. per annum; and contends that no interest 
“should run during said interval. 


Brown & Pops, WEIL, Defendants’ Attorneys. 


“We admit all the foregoing without admitting that, if we 
“had had such agent in Georgia, defendant was able or 
“willing to pay said debts and accounts, and contend that he 
“is, notwithstanding, bound to plaintiffs for interest. 

A. W. Hammonp & Son, Plaintiff’s Attorneys.” 
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The Court, after argument had, decided that interest, at 
the rate of six per cent. per annum, should be counted from 
the time when said several items fell due, up to the date of 
judgment, and defendants excepted. The Supreme Court 
(Judges Harris and Walker,) held up the case for consider- 
ation till December Term, 1867. 


Brown & Pore, SAMUEL WEIL, for plaintiff in error. 
A. W. Hammonp & Son, for defendants in error. 


Harris, J. 


A single question is presented by the record, and it is 
whether the plaintiffs below, citizens of Pennsylvania, can 
recover of defendant, a citizen of Georgia, interest upon the 
several notes sued on, accruing during the recent war between 
the States which remained in the Federal Union, and those 
which renounced it. 

It is a settled principle of both municipal and international 
law, that the existence of war between States or Governments 
arrests all intercourse between the citizens or subjects of the 
respective belligerents, closes the Courts to all coercion by 
the creditor, prohibits the debtor, upon reasons of State policy, 
from paying his debts or obligations to the enemy creditor, 
however desirous he may be to maintain his credit or keep 
faith. The debtor dare not pay without license from the 
government to which he belongs ; the creditor cannot receive, 
without similar license; after hostilities begun they stand 
towards each other as enemies, for that is the posture of their 
respective governments, That hostilities existed from April 
1861, to April 1865, between Pennsylvania and Georgia, or 
in other words, between the States which remained in the 
Federal Union, and those which, by ordinances as sovereign 
States, separated themselves from that Union, is a “fixed fact” 
which will be difficult to deny, or forget, or change. It was 
not a civil war, in its legitimate sense; for that is a war 
between one portion of the citizens of a State with another 
portion, as was the case in the war begun in England in 1642, 
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and during the continuance of which Charles I was beheaded, 
or like the rebellion in the eighteenth century in behalf of 
his descendants. These were insurrectionary rebellions, and, 
in every sense, civil wars, unauthorized by the action of a State 
or its government. Georgia, a sovereign State, with other 
States South, stood upon her sovereignty, and engaged in war, 
and called her citizens to arms. Her act, as sovereign, was 
as distinct as that of Prussia or Austria. She was a belli- 
gerent as a State, in her entirety. To her, as such, attached 
all belligerent rights, and all nations and people are bound 
by a common law, among themselves, called the law of 
nations, to respect them. By the laws of war, Georgia’s 
debtor citizen could not pay without committing a crime 
against the Confederacy, to which Georgia had united herself, 
and for paying could be punished. The logical result is, that 
during the continuance of hostilities, the right of the creditor 
was suspended, so that he could not receive; and as interest, 
when not directly contracted for and specified in the note, is, 
on principle, the fruit alone of detention of money beyond 
the time stipulated for payment, as compensation in damages 
to him from whom a debt has been illegally witheld, the cred- 
itor certainly cannot be permitted to recover for the term of 
hostilities, as by law he could neither réceive nor the debtor 
pay. | 
To compel the Georgia debtor in this case to pay interest 
to the Pennsylvania creditor during the continuance of hos- 
tilities, can be done only on the assumption that the war in 
which the South was engaged was an insurrection, a rebellion 
on the part of a portion of its people against the rightful 
authority of its government. This is a profound error, and 
this is demonstrated by the undeniable fact that it was a war 
between States. Nothing can be more absurd than to apply 
to war made or carried on by Sovereign States, the terms of 
insurrection or rebellion. 

The case under review was decided by Judge Warner, and 
was discussed before Judge Walker and myself, who unite in 
reversing the judgment below. Judge Walker places his 
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assent to a reversal solely upon an act of the Congress of the 
United States, forbidding intercourse between the belligerents, 
Judgment reversed. 


WALKER, J., concurring. 


During the late civil war, did interest run on debts due by 

a citizen of Georgia to a citizen of Pennsylvania? In the 
case of the Georgia Insurance and Trust Company ys, 
Oliver, 1 Kelly’s Rep., 38, this Court decided “ that it is a 
_ general rule that persons who are prevented from paying over 
money by process of the Court, as summons of garnishment, 
writs of injunction and the like, are not liable for interest.” 
In delivering the opinion, page 49, Judge Lumpkin says: 
“Tt would be unreasonable for the law to forbid a thing being 
done, and then to mulct the party in damages, in the assess- 
ment of interest, for not doing it; in other words, for not 
disobeying its own precept. The law works no such injus- 
tice—is chargeable with no such absurdity.” See Osborn vs, 
Bank of the United States, 9 Wh. R., 837-8. By act of 
Congress of the United States, approved July 13, 1861, the 
United State’s Statutes at Large, vol. 12, p. 257, upon the 
issuing of a proclamation by the President, declaring certain 
States in insurrection, all commercial intercourse between the 
citizens thereof and the citizens of the rest of the United 
States should cease and be unlawful, so long as such condi- 
tion of hostility should continue; and all goods and chattels, 
wares and merchandise, coming from said States into the 
other parts of the United States, should be forfeited to the 
* United States. In pursuance of said act of Congress, the 
President of the United States, on the 16th day of August, 
1861, issued a proclamation, declaring that an insurrection 
then existed in Georgia, and all intercourse between her people 
and the people of that portion of the United States not 
declared to be in insurrection, was unlawful, and would 
remain unlawful until such insurrection should cease; and 
declaring all goods, etc., coming from Georgia into other 
parts of the United States, liable to forfeiture to the United 
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States. ‘This was an injunction issued by the Legislative and 
Executive authority of the United States, prohibiting MAYER 
from paying ReEp & Co. this debt, and he would have dis- 
obeyed it at his peril. It was his duty to obey it, and hav- 
ing obeyed the law, it would be, in the language of our own 
Court, unreasonable for the law to mulct him in damages for 
not disobeying its own precept. 

In addition to this, the Congress of the “Confederate 
States,” by an act, approved 21st May, 1861, Statutes at Large, 
p. 151, passed an act prohibiting the citizens of the Southern 
States from paying to those of the United States any money 
due them, “pending the existing war waged by that govern- 
ment against the Confederate States.” Without stopping to 
consider the effect of this enactment, which was sustained by 
a power that the individual citizens of the Southern States 
could not resist if they had tried, it may well be referred to 
as a reason Why Mayer should not disobey the laws of the 
United States, and in doing so run counter to the laws of a 
power which for four years held at arms-length all the pow- 
ers of the Government of the United States. Under such 
circumstances, to require MAYER to pay, or to mulct him in 
damages for not paying, is, to my mind, illegal and unjust. 
The law forbade his paying; he obeyed the law, and it is 
insisted he shall be punished for it. It is the duty of every 
good citizen to obey the laws, and for doing so, it would be 
oppressive in the extreme to exact interest from him. 

The condition in which Mayer was placed is well 
described by the Supreme Court in the “ Prize cases,” 2 
Black’s Rep., 673. “In organizing this rebellion, they have 
acted as States, claiming to be sovereign over all persons and 
property within their respective limits, and asserting a right 
to absolve their citizens from their allegiance to the Federal 
Government. Several of these States have combined to form 
a new confederacy, claiming to be acknowledged by the world 
as a sovereign State. Their right to do so is now (1862) 
being decided by wager of battle. The ports and territories 
of each of these States are held in hostility to the General 
Government, It is no loose, unorganized insurrection,  hay- 
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ing no defined boundary or possession. It has a boundary 
marked by lines of bayonets, and which can be crossed 
only by force. South of this line is enemy’s territory, 
because it is claimed and held possession of by an organ- 
ized, hostile and belligerent power. All persons residing 
within this territory, whose property may be used to 
increase the revenues of the hostile power, are, in this con- 
test, liable to be treated as enemies, though not foreigners,” 
Again, in “ Mrs, Alexander’s Cotton,” 2 Wallace’s Rep., 419, 
C. J. Chase says: “It is said that though remaining in 
rebel territory, Mrs. Alexander has no personal sympathy 
with the rebel cause, and that her property, therefore, cannot 
be regarded as enemy property; but this Court cannot 
enquire into the personal character and dispositions of indi- 
vidual inhabitants of enemy territory. We must be goy- 
erned by the principle of public law, so often announced 
from this bench, as applicable alike to civil and international | 
wars, that all the people of each State or District in insurree- 
tion against the United States, must be regarded as enemies, 
until, by the action of the Legislature and the Executive, or 
otherwise, that relation is thoroughly and permanently, 
changed. . . ” Being enemy’s property, the 
eotton was liable to capture and confiseation by the adverse 
party.” “Mrs, Alexander, being now a resident in enemy 
territory, and in law an enemy, can have no standing in any 
Court of the United States, so long as that relation shall 
exist,” p. 421. In connection with the principles here enun- 
ciated, it was earnestly pressed upon this Court that the par- 
ties to this case occupied towards each other, during the war, 
the relation uf alien enemies. Perhaps this conclusion may 
be difficult to resist, if C. J. Chase be right, when he says 
that the residents of the Southern States were, in law, enemies, 
and as such, could have no standing in any of the Courts of 
the United States. He does not say the parties were alien 
enemies, but he does say that the Southern people could not 
have a standing in the Courts of the United States, without 
regard to the personal disposition of the suitor. His 
residence fixed upon him the character of enemy. Counsel 
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for MAYER relied with confidence on the case of Du Belloix 
ys. Lord Water, Park, 1 Dow’l. and Ry., p. 16, (16, E. C. 
L., 12.) In that case, Abbot, C. J., says: “ There is another 
objection to the plaintiff’s recovering interest on the debt, for 
during the greatest part of that time he was an alien enemy, 
and could not have recovered even the principal in this coun- 
try, and, at all events, during that portion of the time the 
interest could not have run, and it would have been illegal 
to pay the bill whilst the plaintiff was an alien enemy.” 
The view which I have taken of this case, renders it unne- 
cessary to pass upon this authority. Having a ground upon 
which I can base my opinion, and one too, which seems to 
my mind so very clear, I prefer to rest it there, without 
entering into what would be a wide field for investigation, 
however inviting it may appear. 

I have met with two decisions sustaining my view of this 
case. One is a decision made by Judge Giles, of the Dis- 
trict Court of the United States, for the District of Maryland, 
in the case of Jackson Insurance Company vs. Stewart, 
reported in 6 vol., Am. Law Reg., p. 732. He holds, that 
“on a recovery by a citizen of Tennessee against a citizen of 
Maryland, after the close of the war, for a debt due before 
its commencement, no interest shall be allowed for the period 
covered by the war. This case also decides that the Statute 
of Limitations was suspended by the war. Judge Redfield 
appends to this case a note, in which he seems to concur in the 
points decided. 

The other case is from the District Court of Appeals, of 
Virginia, First Judicial District, Tucker vs. Watson, et al., 
reported in 6 Am. Law Reg., 220. In this case, Joyner, P. 
J., examines the question upon authority pretty elaborately, 
and decides that “commercial intercourse between parties in 
the Northern and Southern States, during the late rebellion, 
having been prohibited, both, by the general rules of public 
law, and expressly by the act of Congress, of July, 1861, 
and the President’s proclamation in pursuance thereof, inter- 
est was suspended on debts due by persons in the territory of 
either belligerent to persons in: the territory of the other.” 
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This case has a reference to nearly all the American authorj- 
ties on the subject, and they pretty uniformly sustain the 
decision then made. Iam not aware that the identical ques- 
tion now presented has been determined by any Court of last 
resort in the United States. 

The supreme power in the State had made it illegal for 
MAYER to pay this debt, and it would be contrary to al] 
principles of right and justice to force him to pay a penalty 
for obeying the laws of his country. Upon this sole ground 
do I base my opinion in this case. ‘The Judge in the Court 
below having held that interest ran in this case, during the 
war, in my opinion erred. 

Judgment reversed. 





Jas. W. Srumons, administrator of Wm. W. DEVEREUX, e 
al., plaintiffs in error, vs. Joun B. LATIMER, ef al., de- 
fendants in error. 


1, A widow is entitled to dower in all the lands of which her husband 
died seized and possessed, notwithstanding any judgment against her 
husband existing at the time of the marriage with the applicant for 
dower. Under our statutes, the right of dower postpones the liens of 
judgments. 

2. The assets of an intestate are to be applied according to the laws for the 
administration of estates; and the rights of claimants to such assets are 
very different from what they were during the life of the intestate. A 
man’s wife has ro right to dower in his lands, and if the real estate of 
the'husband be soid under execution during his life time, her rights do 
not attach ; but if the judgment creditor delay until the death of the 
husband, then the widow’s right to dower vests, and postpones the liens 
of judgments until she can enjoy her dower estate. 


Lien of judgments. Dower. Decided by Judge Wm. M. 
ReeEsE, Hancock Superior Court, October Term, 1867. 


Wm. W. Devereux, the husband of Ann Devereux, died, 
leaving real and personal estate. Simmons administered on 
the estate and found it was insolvent, and that there were va- 
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rious conflicting claims on the property. For instance, one 
creditor held a claim made during the war, and Simmons 
thought that it should be sealed, under the ordinance of 1865. 
John B. Latimer had an execution against Wm. W. Deve- 
reux and his mother Anna, for $2,205 34, principal, $278 70, 
interest and cost, returnable to April term, 1859, of said 
Court and also an execution, younger than the former, in favor 
of Homer L. Holcombe, against deceased alone, for $1,923 00, 
principal, $110 34, interest, and others held netes and ac- 
counts against deceased. In course of administration, Sim- 
mons procured an order for the sale of the real estate, and 
advertised it for sale. Prior to this, said widow had had her 
dower regularly assigned, by metes and bounds, out of said 
realty. Meanwhile Latimer had the Holcombe fi. fa. levied 
on all the lands of deceased, intending to sell it and pay off 
that younger fi. fa. with the proceeds, and leave said fi. fa. 
open; and also levied the Holcombe fi. fa. on the dower 
lands of Ann Devereux, and intended selling them also. De- 
ceased, in his lifetime, and after said judgments, sold other 
lands, which are subject to these fi. fas. and they should, as 
Simmons thinks, be levied on and their proceeds be applied 
to the payment of the judgments, so that other creditors can 
get what is in Simmons’ hand to pay their debts. 

For these reasons, Simmons asked instructions and prayed 
injunction against Latimer selling, under said fi. fa. any of 
the lands of deceased; and the widow, his co-complainant, 
prayed that Latimer be enjoined from selling her dower. It 
was admitted that the judgments were obtained prior to the 
marriage of Ann Devereux and deceased. 

By consent, the injunction was considered as granted, and 
a motion was made to dissolve it on the ground that there 
was no equity in the bill. The Court sustained the motion, 
and this is assigned as error. 


C. W. DuBosz, E. H. Porrte, for plaintiff in error. 


Linton STEPHENS, for defendant in error. 
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WALKER, J. 


Lord Bacon, in his Reading on the Statute of Uses, Ed, 
1642, pp 31-2, says: “The tenant in dower isso much fg- 
vored as that it is the common by-word in the law that the 
law favoreth three things: 1, Life; 2, Liberty ; 3, Dower,” 
Sir Joseph Jekyll, Master of the Rolls, in Banks vs. Sutton, 
2 Wills, 702, says, quoting from 1 Just. 33, b, “that all kinds 
of dower were instituted for the subsistence of the wife dut- 
ing her life; which right of dower is not only a legal but 4 
moral right. * * The relation of husband and wife, as it 
is the nearest, so it is the earliest, and therefore the wife is 
the proper object of the care and kindness of the husband, 
The husband is bound by the law of God and man to pro- 
vide for her during his life, and after his death the moral 
obligation is not at an end; but he ought to take care of her 
provision during her own life; * * for unless she has real 
estate of her own, (which is the case but of few,) she may, 
by his death, be destitute of the necessaries of life, unless 
provided for out of his estate, either by jointure or dower; 
and his real estate is the only plank she can lay hold of to 
prevent her sinking under her distress ;. thus is the wife said 
to have a moral right to dower.” On page 704, he says: 
“ Dower is also an equitable right, and such a oneas is a foun- 
dation for relief in a Court of Equity. It arises from a con- 
tract made upon a valuable consideration; marriage being 
in its nature a civil, and in its celebration, a sacred contract; 
and the obligation is a consideration moving from each of the 
contracting parties to the other.” By the VII chapter of 
Magna Charta, it is provided that, for the widow’s dower, 
shall be assigned unto her the third part of all the lands of 
husband, which were his during coverture, except she were 
endowed with less at the church door. Schley’s Dig. 37. 
Littleton, section 37, 33 b., says: By the Common Law, the 
wife shall have for her dower but the third part of the tene- 
ments which were her husband’s during the espousals ; this 
third part is called rationabilis dos, or dos legitima, because 
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it is the dower that the Common Law giveth. 1 Thomas 
Co. Lit. p. 593. 4 Kent’s Com., 35. Dower, by the Com- 

mon Law, is the only kind which has ever been in force in 
Georgia. Schley’s Dig.p.74. Hart vs. McCollum, 28 Geo 

R., 480. By the act of 1760, Cobb’s Dig., 161, the manner 
in which the wife may relinquish her dower in all convey- 
ances of lands made by the husband is provided, thus recog- 
nizing the Common Law rule as to the right of dower in all 
lands owned by the husband during the coverture. By the 
act of 1768, Ibid. 163, the mortgage of the lands by the hus- 
band, in which mortgage the wife did not legally join with 
her husband, did not bar any widow of her dower in such 
mortgaged lands. By the act of 1826, Ibid. 171, all con- 
veyances made by the husband barred his widow of dower, ex- 
cept such lands as the husband may have acquired by his inter- 
marriage with the applicant for dower ; “ Provided, that noth- 
ing herein contained shall prevent the widow from her right 
to dower in all lands of which her husband may have died 
seized and possessed.” By the act of 1842, Ibid. 179, sales 
made by the sheriff, under legal process, “in the lifetime of 
the husband, shall be as good and effectual, in bar of the right 
of dower, as if the conveyances were made by the husband 
himself.” Is not this a pretty clear intimation that if the 
sale be not not made in the lifetime of the husband, that the 
right of dower is not barred? During the life of the hus- 
band, the right of the wife to dower is inchoate; at his death 
it becomes vested. Three things are necessary to perfect the 
right of dower: marriage of the wife to the alleged husband; 
seizure of the husband at the time of his death, and the death 
of the husband. These facts appearing, the widow is enti- 
tled to dower. Chapman vs. Schroeder, 10 Geo. R., 321, 
The Revised Code, section 1753, says: Dower is the right of 
a wife to an estate for life in one-third of the lands, accord- 
ing to valuation, including the dwelling house, (which is not 
to be valued unless in a town or city,) of which the husband 
was seized and possessed at the time of his death, or to which 
the husband obtained title in right of his wife.” In Green 
vs. Causey, 10 Geo. R., 435, this Court decided that the lien 
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of judgments against the husband obtained prior to the mar. 
riage of the applicant, did not defeat the right of dower, 
That the judgments merely created a lien upon the land, and 
did not defeat the seizure of the husband. Whether the wid- 
ow took the dower encumbered with the judgments was not 
decided in that case. 

1. This question is settled by the Revised Code. Section 
1759 says: “ No lien created by the husband in his lifetime, 
though assented to by the wife, shall in any manner interfere 
with her right to dower;” and section 1761 says that the 
amount in money, estimated by the commissioners appointed 
to assign dower to belong absolutely to her, shall be paid in 
preference to all other claims out of the proceeds of the sale 
of the land. The husband can create no lien, even with the 
assent of the wife, which shall in any manner interfere with 
her right to dower, and the amount awarded to her by the 
commissioners appointed to assign dower, shall be paid in 
preference to all other claims. Is not a judgment a lien cre- 
ated by the husband? It is a mere lien, and does not defeat 
his seizure. And then the statute says the widow shall have 
an estate for life in all the lands of which her husband died 
seized. By section 3603: “The widow of the defendant 
claiming dower, cannot be dispossessed of the mansion,” by 
virtue of a sheriff’s sale, although the officer is authorized to 
turn out the defendant, his heirs or tenants, or assignees since 
the judgment. Sec. 3601. If the dower right be subject to 
the incumbrance of the judgment, certainly the officer would 
be authorized to give the possession of the property to the 
purchaser; but he is expressly prohibited by the Code from 
so doing. 

2. It was insisted, however, that the rights of the creditor 
having attached, his lien cannot be postponed by the subse- 
quent marriage and death of the debtor. The lien is created 
by the law and the law also creates an estate called dower; 
which shall have preference as to any particular tract ‘of land 
must depend upon the facts. If the judgment creditor, in 
the lifetime of the debtor, levy on and sell the land of his 
debtor, the right of dower is gone; but if he delay until the 
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death of the judgment debtor, the effects left are to be admin- 
istered according to the laws applicable to the estates ot 
deceased persons. During the lifetime of the debtor a judg- 
ment is the highestslien which probably can exist upon his 
property ; aud if sold under the judgment, the proceeds ot 
the sale will by the law, be applied to the oldest lien against 
it; but in the distribution of the proceeds of the sales of the 
same property, in the course of administration, judgments are 
postponed until four other classes of debts are paid, viz: Ist. 
Funeral expenses. 2d. Expenses of administration, includ- 
ing a provision for the support of the family. 3d. Taxes and 
other debts due the State or the United States. 4th. Debts 
due by the deceased as executor, administrator, or guardian 
for the estate committed to him as such, or any debt due by 
the deceased as trustee, having had actual possession, control 
and management of the trust property ; and then comes, 5th. 
Judgments, mortgages and other liens created during the 
lifetime of deceased. Here are two classes of debts which 
must reasonably be created after judgment liens, and are to 
be paid before such liens. Other debts may be created after 
the judgment liens attach, and yet be paid prior thereto. 
The law has so provided, and it furnishes to the respective 
parties the measure of their rights. Among the necessary 
expenses of administration, and to be preferred before all 
other debts, is the provision for the support of the family, to 
be ascertained as follows, etc.: “ And the appraisers, whether 
the estate be solvent or not, shall assign in property or money, 
a sufficiency from the estate for the support and maintenance 
of the widow and children, for the space of twelve months 
from the date of administration, to be estimated according to 
the circumstances and standing of the family previous to the 
death of the testator or intestate, and keeping in view also 
the solvency of the estate. Rev. Code, Sec. 2530. Here the 
support of the family is regarded as a “debt.” If the prop- 
erty had been sold in the lifetime of the husband by the 
sheriff, the proceeds would have been applied to the judg- 
ment; but on the death of the debtor, the rights of the 
family attach and postpone, and in fact displace the lien of 
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the creditor’s judgment pro tanto, The question then becomes 
one to be settled under the laws governing the disposition of 
the assets of one deceased. This is no new idea in Georgia, 
See Palmer vs. Stephens, R. M. Charlton’s Rep., 56; Watson 
vs. Watson, 1 Kelly Rep., 266. In this case, Judge Warner 


delivering the opinion, p. 270-1, says: “It was argued at. 


the bar that in the lifetime of Watson, the judgment crecitors 
could have proceeded to levy upon and sell this identical 
property, now in the hands of the executors, in satisfaction of 
their debts; therefore, they were entitled to the same rights 
now. (How like the argument in this case?) The counsel 
for the defendants in error seem to overlook the fact, that the 
title to the property was in Watson at the time of his death, 
although they might have divested the title by levy and sale 
in his lifetime; yet failing to do so, the same is now assets 
in the hands of the executors, and the sovereign power of the 
State has declared the manner in which those assets shall be 
disposed of, he having died chargeable as the guardian of the 
plaintiffs in error.” In this case I am disposed to adopt the 
opinion of Judge Warner, page 270, of the case just cited, 
where he says: “ We are of the opinion, the intention of the 
Legislature is too clear, and the words of the act too plain, 
for us to entertain any doubt upon this question.” 

In this case the question as to whether Simmons, the 
administrator, was entitled to an injunction, was not passed 
upon by this Court. The Court below decided Mrs. Ann 
Devereux took her dower subject to the lien of the judg- 
ments against her husband, existing, at the time of her 
marriage with him. A majority of this Court hold that this 
was error. Her right of dower is superior to the lien of the 


judgments, and they must be postponed until she shall have 


enjoyed her dower estate. 
We are aware that it has been held that where the judg- 


ment liens exist at the time of the marriage, the widow must 
take her dower, subject to them. Robins vs. Robins, 8, 
Black, etc., (2 a,) Rep., 174. Perhaps the same rule may 
have obtained in some other States. We do not know what 
are the provisions of the statutes of those States, on the 
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subject of dower, and, therefore, cannot tell whether the 
decisions were controlled by statutory regulations or not. Our 
decision is placed upon our own statutes; and under them 
we hold that the judgment lien is postponed to the right of 
dower. The lien is not destroyed; the land may be sold, 
subject to the incumbrance of the dower. It seems to me the 
right of the widow might have been set up by a claim at 
law; but the question could as well be determined on the 
bill; and the question argued before this Court and decided, 
was, whether under the facts of the case, the dower was 
subject to the lien of the judgments, or not; and a majority 
of the Court hold that it is not. 
Judgment reversed. 


Note.—Warner, C. J., concurred, and Harris, J., dissented ; but 
neither wrote out any opinion. 





Joun T. Luoyp, plaintiff in error, vs. Isaac CHENEY, de- 
fendant in error. 


1, What the real contract between the parties was, is a question for the 
decision of the jury; and when there is sufficient evidence to sustain 
the verdict, the Court should not grant a new trial. 

2. Where a promissory note was given in consideration of ‘' Confederate 
notes” borrowed, and a portion of the evidence showed that the note 
was to be paid in the same currency and evidence was introduced to 
show the value of Confederate money at the date of the note and at its 
maturity, and at no other time and the Court charged the jury ‘‘ that 
they might ascertain the gold value of Confederate money at the time 
of the making of the contract and upon, or at the time of the maturity, 
and adopt either, according to their opinion of the equity of the case ;” 

Held: that the charge, under the evidence, was correct, and that if the 
Court had charged as to the value of Confederate currency at any other 
time, he would have erred, as there was no testimony to justify any such 
charge, 


Complaint. Motion for new trial. Decided by Judge 
Worrttt, Talbot Superior Court, March Term, 1867. 
33 
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This was complaint on a promissory note dated the 7th of 
March, 1863, and due twelve months after date, whereby 
Isaac Cheney promised to pay John T. Lloyd, or bearer, 
$10,700 00 for value received. 

Cheney plead the general issue, and that the consideration 
for the note was Confederate States treasury notes, and by 
agreement the note was to be paid in such currency ; that 
he tendered the amount, in that currency, in payment ; that 
Lloyd refused to receive it; that he kept the currency till it 
was worthless, and therefore he owed Lloyd nothing. There 
was no controversy about the fact that the note was given for 
Confederate treasury notes loaned by Lloyd to Cheney, and 
that the loan was negotiated by one Lee. 

The note was in evidence. LEE testified that Cheney asked 
him if he knew where he could borrow some money, and 
was told by him that his uncle, Lloyd, had some Confederate 
money which he wished to invest, or get into the hands of 
good planters until the end of the war, and then to have it 
paid in good currency; that Cheney said that currency would 
suit him as well as bank bills, as he wished to pay Dr. Leit- 
ner for the Chalybeate Springs ; that Leitner had put up gas 
works there which Cheney could sell for $12,000 00; Lee 
agreed to meet Cheney at Columbus on a certain day, with 
$15,000 00, but failing to find Cheney, he loaned another 
man $5,000 00; that afterwards he met Cheney in Colum- 
bus, who still wished the loan, as he needed $15,000 00 to 
pay Leitner; Lee and Cheney went to Lloyd’s room ; the 
terms of the loan were stated as aforesaid ; Lloyd gave Che- 
ney his check on the Union Bank at Columbus and took said 
note, and then Lee assisted Cheney to borrow the other 
$5,000 00. 

LEE also stated that the broker’s rate for gold the week 
before the trial in Columbus was 138 to 140. 

On the other hand, CHENEY swore that Lee applied to him 
to lend out said currency, saying he had $18,000 00 or $20, 
000 00, belonging to an old uncle of his, to loan ; that he 
said he knew no one who wished to borrow, but that he owed 
Dr. Leitner a note due early in the next year, and that per- 
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haps he could pay it off or shave it. Cheney went to Col- 
Jumbus, saw Leitner, and agreed to take up Leitner’s note on 
him and Paul by paying $14,000 00; hetold Lee that Leit- 
ner would take the money; Lee had $2,500 00; went to 
Lloyd and got $5,000 00; borrowed $2,500 00 elsewhere, 
and for these three sums, so obtained, Cheney gave said note. 
Witness then borrowed $4,000 00 from others, procured a 
certificate of deposit to Leitner’s order for $14,000 00 and sub- 
sequently paid the same to Leitner. Cheney further testified 
that a few days before his note was due, he offered to pay it 
off in Confederate treasury notes, but Lloyd would not take 
it, and said he would not take it when the note was due; that 
he kept (though not the same bills) a sufficient amount to 
pay the note, thinking Lloyd might conclude to take it, and 
it became worthless in his, Cheney’s, hands, and that he never 
made such contract as Lee testified to, but really borrowed 
the money to accommodate Lee. Cheney said he had bought 
of Leitner said Springs, furniture, stock, etc., and this note was 
for the second payment on that purchase, at a Confederate 
valuation. Leitner used the Springs about three years, and, 
ad interim, built the doctor’s shop, the two-story building in 
front of the hotel, and spring house, and had repaired the 
baths and had bought and added to the premises a plantation 
of five hundred and forty-four acres of land, worth from 
$1 50 to $3 00 per acre. 

LEITNER testified that he held a note of $15,000 00 on 
Cheney and Paul, due in January, 1864, and agreed to take off 
the interest if Cheney would pay it in Confederate treasury 
notes, and Cheney brought him a certificate of deposit for 
$14,000 00 to Leitner’s order, and with it took up the note. 
Cheney had Leitner’s bond for titles, which was taken up 
and a deed made. Leitner, in 1859, bought the Springs from 
Cheney, including the furniture, at about $20,000 00, and 
afterwards he sold to Cheney and Paul at $38,000 00 or $40,- 
000 00, Confederate valuation ; about $15,000 00 of this 
was paid in Leitner’s notes given in the old purchase, and 
said discounted note was a part of said purchase moncy in 
the re-sale, and was understood to be payable in Con‘ederate 
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money. Leitner has added about $5,000 00 in improve- 
ments to the Springs, and when Cheney paid off this last note 
one dollar in bank bills would buy two or three dollars in 
Confederate currency, and twelve months thereafter one dol- 
lar in bank bills was worth three or four dollars in said cur- 
rency. 

The value of corn, osnaburgs, cotton-cards, salt and iron, 
March, 1863, and March, 1864, were proved. It was shown 
that corn was uniformly relatively lower than gold, in cur- 
rency, and the other articles were higher than gold. At the 
date and maturity of the note, respectively, bank bills com- 
manded two and four times their face in Confederate money, 
By the table of Barber & Son, which was in evidence and 
admitted to be correct, it appeared that on the 7th of March, 
1863, one dollar in gold bought four, and on the 7th of 
March, 1864, it bought twenty of Confederate dollars. The 
record did not copy from said table the valuation at any other 
dates. It was also shown that at the date of said tender, 
“the thirding law” of the Confederate States was about to 
go into operation. 

The plaintiff objected to the proof of the value of corn, 
etc., and the testimony of Lee as to the terms on which the 
loan was made; but both objections were overruled. 


The Court charged the jury that they might take corn, 


etc.,as a standard of valuation of Confederate treasury notes, 
if they considered that more equitable than taking gold for 
such standard ; and, in that case, they would ascertain how 
much corn, ete., that amount of Confederate money would 
buy, and then ascertain what that corn, etc., would sell for 
in present currency, and find that amount, plus interest; or 
if they took gold for their standard, they might take the 
value at the date or at the maturity, and find according to the 
principles of equity. 


The defendant’s attorney requested the Court to charge the : 


jury that if it was the contract that the note should be paid 
in Confederate currency, and it was tendered and refused, and 
was lost by Cheney’s keeping it on hand, the loss might equi- 











— — Co 





ee 











MILLEDGEVILLE, DEC. TERM, 1867. 501 
Lloyd vs. Cheney. 











tably be put on the plaintiff by the jury. The Court refused 
to so charge. 

The verdict was for $722 00 for plaintiff, without interest 
or cost. The plaintiff moved for a new trial upon the 
grounds that the ordinance of 1865, under which the objec- 
tionable testimony aforesaid was introduced, was unconstitu- 
tional; that the Court erred in confining the investigation of 
the jury as to the value of the currency in gold to the date 
and maturity of the note ; because the verdict was contrary to 
the evidence, and because one of the jury was a brother-in-law 
of defendant, which was unknown to plaintiff’s attorney till 
after the verdict. It was shown that the jury-man married 
defendant’s sister, who died many years before, and the jury- 
man swore that he was not otherwise akin to the defendant, 
and had no greater regard for him than for other respectable 
gentlemen. 

The Court refused the new trial, and this the plaintiff as- 
signs as error. The defendant assigned as erroneous the 
charge of the Court as to making corn, etc., a standard of 
valuation. 


J. N. RAMSEY, for plaintiff in error. 


B. Hit1, for defendant in error. 
WALKER, J. 


We have in several cases held that the ordinance of No- 
vember, 1865, “to adjust the equities between parties,” does 
not impair the obligation of contracts. It furnishes a rule 
of evidence by which to ascertain the real meaning of par- 
ties to contracts in certain cases, and give those contracts an 
equitable construction, so that verdicts and judgments thereon 
may be rendered on principles of equity. The ordinance 
does not authorize the Court to make contracts for parties, 
but enables the Court to do justice in the enforcement of con- 
tracts made under a state of circumstances differing from 
those surrounding the parties when those contracts are.to be 
executed, 
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1. It is with reluctance that we interfere with the finding 
of a jury; more especially when the consideration is Confed- 
erate treasury notes. So many things may be taken into con- 
sideration in adjusting the equities between the parties, that 
it is often very difficult to determine precisely what amount 
should be paid; and hence, in this class of cases especially, 
are we loth to control the finding of the jury. Where prop- 
erty of asubstantial character, of pretty uniform value, is the 
consideration of a contract, it is much easier to arrive at 
satisfactory conclusion, than when Confederate notes is the 
is the subject of consideration. In this case, the considera- 
tion of the note sued on was Confederate notes; and a por- 
tion of the testimony was that it was to be paid in the same 
currency. This was an issue to be passed upon by the jury, 
There is evidence sufficient to sustain their finding on this 
issue. If the contract was that the note was to be discharged 
in Confederate currency, as found by the jury, the plaintiff 
ought to have accepted the payment when tendered to him, 
The facts in this case amounted to a tender in currency. If 
the currency tendered was what was contracted for, and of 
that the jury were to determine, then the plaintiff has no 
cause of ccmplaint that he was not allowed to recover inter- 
est and costs. The offer of defendant to comply with the 
terms of his contract ought to have protected him against 
interest and costs. 

2. In his charge to the jury, the Court told them they 
might, in adjusting the equities, consider the purchasing 
power of Confederate notes as compared with corn or any 
other of the various articles and commodities in testimony 
before them. This certainly was giving as wide a range for 
investigation as the parties could desire. But it is said the 
Court confined the jury to the value of Confederate notes in 
gold, at the date of the note and at its maturity. The record 
shows the value of Confederate notes as compared with coin, 
at these two dates, and at no other time, and the Court told 
the jury that they might adopt the one or the other, as they 
thought would be equitable. What else could he have told 
them as to the value of gold? There was no proof of its 
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yalue at any other time, and for him to have told them they 
might consider its value at any other time, would have been 
charging on an assumed state of facts, and would have been 
erroncous. We think the Court instructed the jury as fully 
as he was authorized to do under the evidence, and if the 
parties had wished the jury to consider the value of gold at 
other times, as compared with Confederate notes, they should 
have introduced evidence of such value at other times, and 
then the Court could have instructed them upon the law ap- 
plicable thereto. The Court very properly declined to charge 
upon an assumed state of facts. 

The defendant, in the argument before us, expressed him- 
self satisfied with the verdict, unless the Court should award 
a new trial on some of the grounds taken by the plaintiff; in 
that event, he wished his exceptions considered, but not oth- 
erwise. As we affirm the judgment of the Court below, a 
decision of the points made by defendant is rendered unne- 
cessary. 

Judgment affirmed. 


Nore. Warner, C. J., concurred, and Harris, J., dissented; but 
neither wrote out any opinion. 





Ws. S. Jones, plaintiff in error, vx. Eowarp W. HARKER, 
defendant in error. 


Under the decision ot the Supreme Court of the United States, in 
Thompson et al., vs. Riggs & Kerkhofer, (December term, 1866,) this 
Court is compelled to hold that the Act of Congress making certain 
United States Treasury notes a legal tender in payment of debts, is not 
unconstitutional, even as applied to a contract made in eighteen hun- 
dred and sixty. 


Complaint. United States legal tender notes a Constitu- 
tional currency. Judge SNEED. City Court of Augusta. 
August term, 1866. 


Edward W. Harker brought complaint against William 
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S. Jones in said Court, on Jones’ promissory note for $850 00, 
dated Augusta, September 31st, 1860, and due one day 
thereafter. 

Before this suit was commenced, (to-wit: on 17th January, 
1866,) the defendant had tendered to the plaintiff the ful] 
amount due on the note up to date, in legal tender notes 
of the United States, and plaintiff had refused to accept the 
same in payment. Afterwards, on the 17th of August, 1866, 
plaintiff accepted said legal.tender notes as a payment on 
account of said note. 

The plea was, said facts, as payment and discharge. 

Upon motion, in the nature of demurrer, the Court ruled 
out the plea, holding that the Act of Congress, making such 
treasury notes a legal tender, when applied to contracts 
made before the Act of Congress was passed, was unconstitu- 
tional and void. 

The plaintiff then took a verdict ‘for $600 30, with inter- 
est from 27th of. August, 1866, the parties having agreed 
that that should be the verdict if the Court ruled out the 
plea. 

The ruling of the Court, aforesaid, is assigned as error. 


_ Nore.—Warvner, C. J., did not preside in this case. It was argued 
while Lumpkin, C. J., presided, but not decided till after his death. 


Barnes & CumMMINGS, for plaintiff in error. 
Frank H. MILuer, for defendant in error. 
Harris, J. 


The question made in this record, as to the validity of the 
Act of Congress, of Februry, 1862, making certain treasury 
notes a legal tender, in the payment of debts to individuals, 
whilst not directly presented, and decided in the case of John 
W. Thompson and W. Thompson vs. Riggs & Kerkhofer, 
before the Supreme Court of the United States, at December 
term, 1866, was at least sufficiently pronounced upon to 
furnish a rule for our guidance. Our judgment here is 
exclusively predicated upon the judgment in that case; the 
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decisions of that Court, in the interpretation of the Consti- 
tution of the United States, are made obligatory upon the 





judgments rendered here. We are constrained, therefore, to 


overrule the decision below and order a new trial. 

In announcing the judgment of this Court, I feel that it is 
due to the deep conviction of my mind, to say plainly and 
unequivocally, that I do not believe that the power to make 
treasury notes or paper money a legal tender in the payment 
of all debts, resides in Congress. No one pretends it is to 
be found among the enumerated powers; it is not fairly to 
be implied, though this has been attempted by elaborate 
argument in the case of the Metropolitan Bank vs. Van 
Dyke, 27, New York Reps., p. 400, from the power given 
to Congress to borrow money. In this case it was held that 
the passage of the legal tender Act, was a necessary and proper 
means to the execution of that power. 

I am one of those who believe, from several clauses in the 
Constitution, that the framers of that instrument, looked to 
hard money, coin of the precious metals, and to nothing else, 
as a legal tender in the payment of debts. This inference 
finds its sanction in the prohibition, on the States, against 
coining money, or making anything a legal tender except 
gold and silver, as, also, from the grant of an exclusive power 
to Congress to coin money, and to regulate the value of for- 
eign coin. 

Whilst the power given to Congress to borrow money, is 
an important one, and necessary to be used occasionally, it 
seems very strange that a far greater power, pervading all 
the transaction of life of trade and commerce, and by all ages 
and sexes of people, should be subordinated, by construction, 
as a means to an end; that a power not given or inferable, 
properly, should be thus used to give increased value to the 
notes of the Government. That a certain relation does exist 
between the value of the paper, put on the market, and 
making that paper a legal tender—making it money, equiva- 
lent to coin—may be admitted, but all other powers, than 
those enumerated in the Constitution, are not given inciden- 
tally as means to effectuate the granted powers. For if this 
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is so, the inevitable result would be that the Constitution was 
a grant of all powers whatever, at the discretion of Congress 
in the choice of means. This mode of interpretation pro- 
duces the absurdity of a Constitution enumerating and limit- 
ing the powers to be exercised by Congress, and, at the same 
time, sanctioning the unlimited discretionary use of all other 
powers not given as means to effectuate the enumerated pow- 
ers. It will be a difficult task to prove that the General 
Government has any limitation, whatever, upon its granted 
powers, if there be no restriction upon the use of other pow- 
ers, as means. The means used must be necessary and proper; 
as the powers granted are limited, the means are necessarily 
so. This relation between means and ends must be strictly 
preserved, or the Federal Government will become one of 
unlimited powers. 

The legal tender Act was a war measure. If, by any kind 
of reasoning, a violation of the Constitution could be justi- 
fied as a necessity, temporarily, that necessity having ceased, 
with the war, it should have been blotted from the Statute 
Book, and not have been retained as it has been to furnish 
an alarming precedent for usurped powers in future. 

It should have been repealed, if for no other reason, the 
all unanswerable one which experience always has furnished, 
and always will, if legislators would heed the lesson, that no 
legislation can ever regulate the value of currency. There is no 
algebraic process by which Government notes can be made 
equal to coin. The attempt is not only a folly, but a fraud 
on the people—as fully dishonest as the debasement of coin, 
so many instauces of which are to be found in the history of 
continental nations. 

It occurs to me that when the legal tender Act was passed, 
its advocates could more plausibly have derived the power 
to enact it from the war power, than from that to borrow 
money. The war power involved the raising and support of 
armies, levying of taxes, purchase of arms, food, clothing, 
etc. Under this power, construed as other powers are by 
Congress, what was there to prevent the General Govern- 
ment from purchasing and cultivating plantations to raise 
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corn, wheat and rice, establishing manufactories to make 
clothing and blankets, for the armies, purchasing and work- 
ing tanneries, to supply leather for harness and for shoes, erect- 
ing foundries, for the making of iron into the many forms 
in which that/ metal should be needed? In fine, why not, 
under this power, buy up the gold mines throughout the 
States, work them with corps of employees, so as to procure 
the precious metal for coinage, so as with it to procure the 
necessaries to carry on war, redeem its treastiry notes, or 
maintain its credit? What cannot Congress do, if, under 
such a power, it might employ such means in its exercise ? 
Under this power it seems to me that the legal tender Act 
could be more easily sustained than the one from which the 
attempt has been made to derive it. 

This mode of construing the Constitution, and employing 
any and all means at the discretion of Congress in carrying 
out its acknowledged powers, makes the powers of Congress 
unlimited, and subverts the Constitution itself. 

I have not intended to discuss the question whether Con- 
gress can, constitutionally, declare anything but gold and sil- 
ver coin a legal tender. 

It would be a useless labor now. I have accompanied the 
annunciation of the judgment of this Court, reversing the 
decision below, with these comments, simply to put myself 
right, and in an enduring form on the record, that ata future 
day, should the Constitution be replaced on its ancient pedes- 
tal, it may appear that in the decision of this case, my action 
was controlled by laws I could not disobey, whilst my con- 
victions remained that the legal tender Act was an unauthor- 
ized exercise of power. | 

Let the judgment be reversed. 
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Chenezer Starnes: 


EX-JUDGE 


OF THE SUPREME COURT OF GEORGIA. 


DIED MARCH 20, 1868. 
































“ APPEARANCE AT MILLEDGEVILLE, 
Tuesday, 9th June, 1867. \ 

The Honorable The Supreme Court met pursuant to 
adjournment. Present, their Honors Hiram Warner, C. J., 
Dawson A. Walker, and Iverson L. Harris, Judges, 

The committee appointed at a meeting of the bar of this 
Court, submitted the following report, which the Court 
ordered to be spread upon the minutes: 


Hu Memoriam, 


Again we are called to note the passing away of a brother 
and a friend. Since the last term, the Hon. Ebenezer 
Starnes, of Augusta, formerly a Judge of this Court, has been 
taken from us. It is fitting that a memento of his virtues, 
and a mark of the respect in which he was held by his 
brethren of the Bench and Bar, should be recorded here. 

The deceased was still in the prime of life and in the 
midst of a large and laborious practice when the summons 
came. His death was sudden, and its announcement fell 
with a shock on the public ear, without even a note of warn- 
ing, or a moment’s preparation to hear it. In the community 
where he lived no man was more respected, or commanded a 
larger share of their trust and confidence. He had lived in 
the same city from youth up. Beginning life with no peculiar 
advantages of fortune or family connections, and not gifted 
with those brilliant qualities that'strike and dazzle the public 
eye, his rise in life was steady, regular, and due to patient 
industry, perseverance, and unswerving integrity. 

He became Attorney General of his Circuit, then Judge of 
the Superior Court, then Judge of the Supreme Court; and 
in every station acquitted himself with .credit and honor, 
adding to his daily increasing reputation, and being more and 
more appreciated by the people of his State. For the last 
thirteen years of his life he filled no office, but devoted himself 
toa heavy and lucrative practice at the bar. But his pro- 
fessional engagements, absorbing as they were, did not cool 
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his patriotism, or prevent his active participation in every 
good work. During the late civil war he was the head and 
soul of that most useful and benefivient institution, the 
Georgia Relief Association, and many a suffering soldier felt 
the effects of his unwearied efforts in its behalf. At the time 
of his death he was engaged, with zeal and energy in the 
duty assigned to him by the bar of the State, of raising a 
monument to the late eminent and beloved Chief Justice, 
Activity, assiduity and zealous effort marked his movements 
in every position in which he was placed. As a lawyer, he 
was faithful, laborious, able and eminently successful. Asa 
judge, he was patient, investigating, impartial and a lover of 
justice. 

His written opinions in the Georgia Reports are the mon- 
uments of his high qualities asa judge. His demeanor at 
the bar was that of the high-toned gentleman. No man was 
further from any approach to littleness. For trickery and - 
finesse he had an abiding contempt and aversion. ‘Truth and 
candor were conspicuous in all his dealings. His life and 
success offer to our young brethren a bright and useful 
example; for what he was they can make themselves, by the 
use of the same means, industry, patience, integrity and 
honor. 

We submit the following resolutions : 

Resolved, That we have heard, with deep regret, of the 
sudden and untimely death of Hon. Ebenezer Starnes, for- 
merly Judge of this Court; that we sympathize with his 
family and friends in their bereavement, and that in testimony 
of respect for his high qualities of mind and heart, that the 
Court be requested to order that the foregoing preamble and 
resolution be entered on the minutes of the Court. 

Resolved, That the Clerk be requested to cause the pro- 
ceedings to be published in the papers of this city and of 
Augusta, and that a copy of the same be sent to the family of 
the deceased. 

W. T. Hutt, 
W. T. Govtp, 
- G. T. BARNEs. 
Committee.” 
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To which WARNER, C. J., made the following response : 
GENTLEMEN OF THE BAR: 

This Court receives the formal announcement made by 
your committee, of the sudden and unexpected death of our 
distinguished brother Starnes, with feelings of profound sor- 
row and regret. As one of the former Judges of this Court, 
and as a Counsellor at this Bar, his several duties were per- 
formed with dignified courtesy, and eminent ability ; he was 
a model advocate before an appellate tribunal. In the past, 
we have been greatly assisted in the discharge of our ardu- 
ous duties upon this bench, by his diligent research, and 
lucid arguments; and how painful isthe thought, that his 
voice will never be heard here again, for our instruction 
or that of his professional brethren. Always courteous to the 
Bench, he argued his cases thoroughly, and gracefully sub- 
mitted to the judgments of the Court. At the last term of 
this Court, he stood before us in the full vigor of professional] 
manhood; but he has been cut down in the midst of his 
usefulness as a citizen and a professional brother. In common 
with you, we sincerely deplore his loss, Let the report and 
resolutions be entered on the minutes of the Court, as a per- 
petual memorial of our respect for him when living, and our 
heartfelt sorrow for his untimely death. 

A true extract from the Minutes. 


34 





